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Leave granted.

A brief reference to the factual position wuld suffice because
essentially the dispute has to be adjudicated with reference to scope
and anmbit of Section 125 of the Code of Crimnal Procedure, 1973 (in
short the ' Code’).

The case at hand according to appellant is a classic exanple of
the i nadequacies of law in protecting a wonan who unwittingly entered
into relationships with a married man

Factual position as projected by the appellant is as follows:-

Appel l ant clains that she was married to respondent No.2 sone

time in 1994 according to the customary rites and rituals of their
caste. Though initially, the respondent No.2 treated her nicely,
thereafter he started ill-treating her and she was subjected to nenta
and physical torture. On enquiry about the reason for such a sudden
change in his behaviour, the appellant cane to know that respondent
No. 2 had developed illicit relationship with a |l ady naned Veenaben
During the period the appellant stayed with the respondent, she becane
pregnant and subsequently, a child was born. As respondent No.2

negl ected the appellant and the child born, an application in terns of
Section 125 of the Code was filed claimng maintenance, The application
was filed before the | earned Judicial Mgistrate, First O ass
(hereinafter referred to as the 'JMC ) Hi mmat nagar. Respondent No. 2
opposed the application by filing witten statements taking the stand
that the appellant was not his legally married wife and the child
(respondent No.3) was not his son. He al so denied havi ng devel oped
illicit relationship with Veenaben. He clained that actually she was
married to himnore than 22 years back and two chil dren were born
Their son Hanment had died in the road accident in July 1990. In the
ClaimPetition nane of Veenaben was nentioned as the legal heir and in
the Voters List, Ration Card and Provident Fund records, Veenaben was
shown as the wife of respondent No.2. On 23.6.1998 | earned JMFC al | owed
the aimPetition and granted nai ntenance. A crimnal revision was
filed by respondent No.2 before | earned Additional Sessions Judge,
Sabaakat ha, Di st. H nmatnagar, who by his order dated 26.11.1998 set
asi de the judgment dated 23.6.1998 as passed by the | earned JM-C and
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remanded the natter to the trial Court for adjudication afresh after
af fording an opportunity to respondent No.2 to cross exam ne the

wi t nesses of the appellant. By order dated 31.7.1999, |earned JMFC
after considering the matter afresh awarded mai ntenance to both the
appel I ant and the child.

A Crimnal Revision Application No.65/95 was filed by respondent
No. 2 agai nst the order dated 31.7.1999. By order dated 12.7.2001,
| earned Additional District Judge, Sabarkatha dism ssed the
application. The respondent No.2 filed a Special Criminal Application
No. 568/ 2001 before the CGujarat H gh Court which by the inmpugned order
hel d that the appellant was not |egally wedded wi fe of respondent No. 2.
Rel i ance was pl aced on docunents filed by respondent No.2 to concl ude
that before the all eged date of narriage between the appellant and
respondent No.2, the latter was already nmarried to Veenaben with
reference to the docunents produced. However, maintenance granted to
the child (respondent No.3) was maintai ned and amount as awarded to him
i.e. Rs:350/- was enhanced to Rs.500/-. A direction was also given to
pay the enhanced anbunt fromthe date of order of the learned JM-C i.e.
31.7.1999.

In support of the appeal, |earned counsel for the appell ant

submtted that the Hi gh Court has taken a too technical viewin the
matter. Strict proof about a valid marriage is not the sine qua non for
getting mai ntenance under Section 125 of the Code. The docunents
produced by respondent No.2 to substantiate the plea of earlier
marriage with Veenaben shoul d not have been given primacy over the
clinching evidence adduced by the appellant to show that she was
unaware of the alleged narriage. Since respondent No.2 is guilty of
fraud and m s-representation, the equity should not weigh in his
favour. Law is intended to protect destitute and harassed woman and
rigid interpretation given to the word 'w fe’ goes agai nst the
legislative intent. In any event, nothing has been shown by respondent
No.2 to show that there is any custonmary bar for a second marri age.
Cust oms outwei gh enacted | aw. That being the position, the order passed
by the | earned JM-C shoul d be restored. It was residually submtted
that when the ampbunt was cl ai ned as mmi ntenance there was statutory
[imtation prescribed at Rs.500/- which has been done away with by
omtting the words of limtation so far as the amount 'is concerned by
amendment in 2001 to the Cr.P.C Therefore, taking into account the
hi gh cost of living the quantum of naintenance should be enhanced for
the child.

In response, |earned counsel for respondent No.2 submtted that

law is fairly well settled regarding the definition of the expression
"wife' and there is no scope for giving an extended neani ng to i nclude
a wonan who is not legally married.

There may be substance in the plea of |earned counsel for the
appel | ant that | aw operates harshly agai nst the woman who unwittingly
gets into relationship with a married man and Section 125 of the Code
does not give protection to such woman. This may be an i nadequacy in
[ aw, which only the |egislature can undo. But as the position in |aw
stands presently there is no escape fromthe conclusion that the
expression 'wife' as per Section 125 of the Code refers to only legally
married wife.

The provision is enacted for social justice and specially to
protect wonen and children as also old and infirm poor parents and
falls within the constitutional sweep of Article 15(3) reinforced by
Article 39 of the Constitution of India, 1950 (in short the
"Constitution’). The provision gives effect to the natural and
fundanental duty of a man to maintain his wife, children and parents so
long as they are unable to maintain thenmselves. Its provisions are
appl i cabl e and enforceabl e whatever may be personal |aw by which the
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persons concerned are governed. (See Nanak Chand v. Chandra Ki shore
(AR 1970 SC 446). But the personal |aw of the parties is relevant for
deciding the validity of the marriage and therefore cannot be

al toget her excluded from consi deration. (See Snt. Yamunabai Anantrao
Adhav v. Anantrao Shivram Adhav and Anr. (Al R 1988 SC 644)

There is no inconsistency between Section 125 of the Code and the
provisions in the H ndu Adoption and Mintenance Act, 1956 (in short
the " Adoption Act’). The scope of the two laws is different.

Section 125 of the Code at the point of time when the petition
for mai ntenance was filed reads as foll ows:

"125(1)- If any person having sufficient neans
negl ects or refuses to naintain-

(a) his wife, unable to maintain herself, or
(b) hislegitimate or illegitinate m nor
child, whether married or not, unable to maintain
itself, or
(c) his legitimate or illegitimate child (not

being a married daughter) who has attained majority,
where such child is, by reason of any physical or
nmental abnormality or injury unable to naintain
itself, or

(d) his father or nother, unable to maintain
hi msel f or herself,

a Magistrate of the first class may, upon proof
of such neglect or refusal, order such person to nake
a nonthly allowance for the naintenance of his wfe
or such child, father or nother at such nmonthly rate
not exceeding five hundred rupees in the whole, as
such Magi strate thinks fit, and to pay the sane to
such person as the Magistrate nay fromto tine
direct:

Provi ded that the Magistrate may order the
father of a minor female child referred to in clause
(b) to nake such allowance, until she attains her
majority, if the Magistrate is satisfied that the
husband of such minor female child, if married, is
not possessed of sufficient neans.

Expl anation: - For the purposes of this Chapter-

(a) "mnor’ neans a person who, under the
provi sions of the Indian Majority Act, 1875 is deened
not to have attained his mjority;

(b) "wife' includes a woman who has been
di vorced by, or has obtained a divorce from her
husband and has not remarried."

By the Code of Crimnal Procedure (Anendnment) Act, 2001 (Centra
Act 50 of 2001) the words ’not exceeding five hundred rupees in the
whol e’ have been onitted w e.f. 24.9.2001.

In Dwarika Prasad Satpathy v. Bidyut Prava Dixit and Anr. (AR
1999 SC 3348) it was held that the validity of the marriage for the
pur pose of sunmary proceedi ngs under Section 125 of the Code is to be
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determ ned on the basis of the evidence brought on record by the
parties. The standard of proof of narriage in such proceedings is not
as strict as is required in a trial of offence under Section 494 of

I ndi an Penal Code, 1860 (in short the "IPC ). If the claimant in
proceedi ngs under Section 125 succeeds in showi ng that she and the
respondent have |lived together as husband and wife, the Court has to
presune that they are legally wedded spouses, and in such a situation
one who denies the marital status can rebut the presunption. Once it is
adnmtted that the marriage procedure was followed then it is not
necessary to further probe as to whether the said procedure was
conplete as per the Hndu rites, in the proceedi ngs under Section 125
of the Code. It is to be noted that when the respondent does not

di spute the paternity of the child and accepts the fact that marri age
cerenony was performed though not legally perfect, it would hardly lie
in his nouth to contend in proceedi ngs under Section 125 of the Code
that there was no valid narriage as essential rites were not performed
at the tinme of said marriage. The provision under Section 125 cannot be
utilized for defeating the rights conferred by the |egislature on the
destitute wonen, children or parents who are victins of socia
environnent. The provision is a neasure of social justice and as noted
above specially enacted to protect wonen and children and falls within
the constitutional sweep of Article 15(3) reinforced by Article 39 of
the Constitution.

The sections of statutes calling for construction by courts are

not petrified print but vibrant words with social functions to fulfill.
The broodi ng presence of the constitutional enpathy for the weaker
sections |ike wonen and children nust-informinterpretation if it has
to have social relevance. So viewed it is possible to be selective in
pi cking out that interpretation out of two alternatives which advances
the cause-the cause of the derelicts. (See Captain Ranmesh Chander
Kaushal v. Ms. Veena Kaushal and Ors. (AR 1978 SC 1807).

In Smt. Yarmunabai’'s case (supra), it was held that expression
"wife' used in Section 125 of the Code should be interpreted to mean
only a legally wedded wife. The word "wife’ is not defined in the Code
except indicating in the Explanation to Section 125/its inclusive
character so as to cover a divorcee. A woman cannot be a di vorcee
unl ess there was a nmarriage in the eye of |aw precedi ng that status.
The expression must therefore be given the neaning in which it is
understood in law applicable to the parties. The narriage of a woman in
accordance with the Hndu rites with a man having a living spouse.is a
conplete nullity in the eye of law and she is therefore not entitled to
the benefit of Section 125 of the Code or the H ndu Marriage Act, 1955
(in short the "Marriage Act’). Marriage wi th person having |iving
spouse is null and void and not voidable. However, the attenpt to
excl ude al toget her the personal |aw applicable tothe parties from
consideration is inproper. Section 125 of the Code has been enacted in
the interest of a wife and one who intends to take benefit under sub-
section (1)(a) has to establish the necessary condition, namely, that
she is the wife of the person concerned. The issue‘can be decided only
by a reference to the law applicable to the parties. ' It is only where
an applicant establishes such status or relationship with reference to
the personal |aw that an application for maintenance can be mai ntai ned.
Once the right under the provision in Section 125 of the Code is
est abl i shed by proof of necessary conditions nmentioned therein, it
cannot be defeated by further reference to the personal |aw. The issue
whet her the Section is attracted or not cannot be answered except by
reference to the appropriate | aw governing the parties.

But it does not further the case of the appellant in the instant
case. Even if it is accepted as stated by | earned counsel for the
appel l ant that husband was treating her as his wife it is really
i nconsequential. It is the intention of the legislature which is
rel evant and not the attitude of the party.
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In Snt. Yarmunabai’'s case (supra) plea simlar to the one advanced

in the present case that the appellant was not inforned about the
respondent’s earlier marriage when she narried himwas held to be of no
avail. The principle of estoppel cannot be pressed into service to
defeat the provision of Section 125 of the Code.

It may be noted at this juncture that the | egislature considered

it necessary to include within the scope of the provision an
illegitimate child but it has not done so with respect to woman not
lawfully married. However, desirable it nmay be, as contended by

| earned counsel for the appellant to take note of the plight of the
unfortunate wonman, the legislative intent being clearly reflected in
Section 125 of the Code, there is no scope for enlarging its scope by
i ntroducing any artificial definition to include woman not |awfully
married in the expression 'wife’.

As noted by this Court in Vimala (K ) v. Veeraswany (K ) (1991
(2) SCC 375) when a plea of subsisting marriage is raised by the
respondent -husband it has to be satisfactorily proved by tendering
evi dence to substantiate that he was already married.

In the instant case the evidence on record has been found
sufficient by the Courts bel ow by recording findings of fact that
earlier marriage of respondent was established.

In that view of the matter, the application so far as cl ai m of
mai nt enance of the wife is concerned stands dism ssed.

That brings us to the other question relating to adequacy of the
guant um of mai nt enance awarded to the child. It is not in dispute that
when the CaimPetition was filed, Rs.500/- was clained as mai ntenance
as that was the maxi mum anobunt whi ch coul d have been granted because of
the un-anended Section 125. But presently, there is no such limtation
in view of the amendnment as referred to above

Learned counsel for respondent No.2 submitted that there was no
amendnment nmade to the C aim Petition seeking enhancenent. We find that
this is a too technical plea. As a matter of fact, Section 127 of the
Code permits increase in the quantum —~The application for naintenance
was filed on 1.9.1995. The order granting nmaintenance was passed by the
| earned JMFC on 31.7.1999. The H gh Court enhanced the quantum awar ded
to the child fromRs.350/- to Rs.500/- with effect fromthe order
passed by | earned JM-C. No di spute has been rai sed regarding
enhancenent and in fact there was a concession to the prayer for
enhancenent before the H gh Court as recorded in the inpugned judgnment.
Consi dering the peculiar facts of the case, we feel that the anount of
mai nt enance to the child can be enhanced to Rs.850/- with effect from
t oday.

Learned counsel for the respondent No.2 has subnmitted that as a

humani tari an gesture, the respondent No.2 agrees to pay a | unp-sum
amount to settle the dispute. In case the respondent No.2 pays a sum of
rupees two | akhs only within a period of four nmonths to the appellant,
the same shall be in full and final settlement of the claimof
respondent No.3 for maintenance. Wile fixing the quantum we have taken
note of the likely return as interest in case it is invested in fixed
deposit in a Nationalised Bank, and the likely increase in the quantum
of mai ntenance till respondent No.3 attains majority. Till deposit is
made, the quantum fixed by this order shall be paid. If the respondent
No.2 wants to nmake | unp-sum paynent in terns of this order, the anount
shal |l be paid by the Bank draft in the nane of respondent No.3 with
appel | ant as not her guardi an. The ampunt shall be kept in a fixed
deposit with monthly interest paynent facility till respondent No.3
attains mpjority.
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The appeal

is accordingly disposed of.




