http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 1 of 6

PETI TI ONER
RANBI R AND ORS

Vs.

RESPONDENT:
STATE OF PUNJAB

DATE OF JUDGVENT26/ 04/ 1973

BENCH

DUA, |.D.

BENCH

DUA, |.D.

MATHEW KUTTYI L KURI EN

Cl TATI ON:
1973 AI'R 1409 1974 SCR (1) 102
1973 SCC' (2) 444

ACT:
Evi dence- Apprai sal in-cases of party factions.

HEADNOTE

The appellants were convicted underSs. 148 and 325/149
|.P.C. Dismissing the appeal to this Court by special |eave,
HELD : ((1) In cases of party factions, there is  generally
speaki ng a tendency on the part of the prosecution wtnesses
to inplicate sonme innocent persons along with the gquilty
ones, but nornally where the general substratum of the
occurrence cannot be held to arouse any reasonabl e doubt or
suspi ci on about its having taken|ace, then the prosecution
witnesses, provided they are heldto have wtnessed the
occurrence and to be in a position to identify the
assailants, are not ordinarily to be assuned to have |eft
out the actual offenders or the guilty persons. Al't hough
t he Wi t nesses for t he prosecution are, in such
ci rcunmst ances, prone to exaggerate the culpability of the
actual assailants as also to extend the participation in the
occurrence to sone possible innocent nenbers of the opposite
party as well, the court has to sift the evidence and after
a close scrutiny with anxious care and cautionto try to
cone to a judicial conclusion as to who out of the accused
persons can be safely considered to have taken part in the
assault. [105E-G

(2) The naximfalsus in uno falsus in omibus is not a  sound
rule to apply in the conditions in this country and,
therefore, it is the duty of the court in cases where a
wi t ness has been found to have given unreliable evidence in
regard to certain. particulars to scrutinise the rest of his
evidence wth care and caution. |If the remaining evidence
is trustworthy and the substratum of the prosecution case
remai ns intact then the court should uphold the prosecution
case to the extent it is considered safe and trustworthy.
[ 105G H, 106A]

Deep Chand v. State of Haryana, [1959] 3 S.C.C 890,
fol | oned.

(3) The question of delay in examning a wtness during
investigation is material only if it is indicative and
suggestive of sone unfair practice by the investigating
agency for the purpose of introducing a got-up wtness to
falsely support the prosecution case: it’ is, therefore,
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essential that the Investigating Oficer should be asked
specifically about the, delay and the reasons therefore.

[ 106 B-(C]
(4) This Court does not, normally speaking, undertake the
apprai sal of evidence in an appeal under Ar. 136 of the
Constitution. [107B-(

JUDGVENT:

CRI M NAL APPELLATE JURISDICTION : Crimnal Appeal 5 of 1970

Appeal by special |eave fromthe judgment and order dated
July 22, 19166 of the Punjab and Haryana H gh Court in
Crimnal Appeal No. 836 of 1964.

N. N. Goswany and S. N. Mukherjee, for the, appellants.

H. S. Marwah and R N. Sachthey for the respondent.

The Judgrment of the Court. was delivered by

DUA, J.-In this appeal by special leave, five appellants
have chal l'enged their conviction under ss. 148 and 325/149,
I.P.C. —and sentence of rigorous inprisonnent for two Years
on each count-wi th additional fine of Rs. 200/- each under
ss. 325/149, 1.P.C. and in-default of paynent of fine
further rigorous inprisonment for six months, up-

103

held by a learned Single Judge of the Punjab and Haryana
Hi gh Court on appeal fromthe judgnent and order of the
Sessi ons Judge, Ferozepur

Oiginally, 13 persons including thefive appellants were
tried by the Sessions Judge, ~Ferozepur under ss. 148,
307/149 and 364, |.P.C. According to the broad features of
the prosecution story, on August 11, 1963, Dharamvir P.W9
started fromhis village Ransara for his landin the area of
Azangarh sonme tine between 7 and 8.00 a.m He was driving a
bullock cart and with himwere his wife'Nathi, P.W5, his
brother’s wife Ankori, P.W6, and a small girl Guddi as al so
one Chandu, in the said cart. Wl king behind the cart was
his brother Jaidev, P.W4. Wen they had covered a /di stance
of about 1 1/2 niles fromthe village Ranmsara and were near
the land of Ranbir appellant three jeeps overtook their cart
from behind. One jeep stood in front of the cart and
obstructed its passage : another jeep stood by the side of
the cart towards the east and the third one was behind it.

Al the 13 accused persons arned wth various weapons
enmerged fromthe three jeeps. W are not concerned with the
other accused persons who are not before us. Ranbi r

appel l ant was stated to be carrying a spi ked dang known as
sela. Laxmi appellant was stated to be armed witha kuthari
Hanuman appellant was arned with a gun and the remaining
appellants with lathis. Sonme of the accused persons pulled
down Dharanvir from the cart. All of them started be
| abouring himwith their respective weapons. Jai dev, brother
of Dharanvir, intervened in order to save his brother, but
he was al so be | aboured by Ranbir and Laxm appell ants al ong
wi th anot her accused person, with their respective weapons.
Shrimati Ankori, w fe of Jaidev and Shrimati Nathi, w fe, of
Dharanvir, who tried to protect their respective husbands
against further injuries, were also be | aboured by sone of
the accused persons. Tota Ram P. W7 and Hardwari P.W8 of
Ransara village also wtnessed the occurrence. After
causing injuries both to Dharamvir and Jaidev, the accused
persons are stated to have lifted them both and put into one
of the jeeps which was driven away towards the east. In the
field of Ranbir, Jaswant appellant is stated to have w apped
a gunny bag round the knees, of Dharanvir and Laxm
appel l ant to have placed a five seer iron weight under the
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knee. Ranbir appellant and Sahi Ram accused are then stated
to have struck hamrer blows on Dharamvir’s knee. Thereafter,
Jai dev was renoved to a distance of about 20 karans from his
brot her Dharamvir and given sinilar injuries on his knee by
Ranbir, Jaswant, Laxm appellant and Sahi Ram accused. After
causing themthese injuries, Dharanmvir and Jai dev Wre again
put in one jeep with the object of cutting theminto pieces
and throwing themin the pucca canal. The three |jeeps are
then stated to have been driven away towards Abohar. It is
said that the pucca canal lay ahead of Abohar towards

Fazil ka. On the way when the jeeps reach a katcha
canal at a distance of about 11 miles from Abobar towards
Ransara, one of the jeeps returned to Ransara, wher eas

the remaining two jeeps went ahead towards Abohar. Wen the
jeeps containing Dharanvir and Jaidev reached near the,
police station Abohar, the two injured person$ raised alarm

The occupants of the jeep thereupon dropped Dhiaramvir and
Jai dev .on the road side

104

at a short distance fromthe police station and thenselves
drove back. Wthin a few mnutes, A'S.1., Bhagat Singh and
sone other police nen arrived from the police station

A.S. 1., Bhagat Singh, recorded Jaidev’'s statenent which was
sent to the police station and on the basis of that
statement F.I.R /Exh: P.G/2 was recorded. Jai dev and
Dharanvir were renoved to the civil hospital, Abohar. A
short while thereafter, Snt. Ankori-and Snt. Nathi al ong
with @uddi also reached the Cvil Hospital,  Abohar. The
doctor in charge was, however, not available but the
conpounder gave first aid to the four injured persons, Wo
were then taken to Fazilka Hospital where Dr. Parkash Kaur
of the Civil Hospital advised Dharanvir’s inmredi ate " renoval
to the Civil Hospital, Ferozepur. Sm. Ankori, Snt. Nathi
and Jaidev stayed on in the Gvil Hospital, Fazilka, but
Dharanmvir was renoved to Ferozepur

The Sessions Judge on appraisal of ‘the evidence led-in the
case and after examining all the relevant circunstances
noti ced the non-inclusion of the nane of Monman accused in
the F.1.R and concluded that it was- doubtful if Jai dev had
nerely forgotten to nention his nane at that stage because,
(i) Tota Ram P.W?7 had al so not supported the prosecution
version with respect to Moman's participation, (ii) Hardwari
Lal P.W8, Snmt. Nathi P.W 5 and Snt. Ankori P.W6 had
also failed to identify Moman as one of the «culprits, -and
(iii) Jaidev P.W4 and Dharanmvir, P.W9 had also not
ascribed any particular injury to this accused. Mman was
accordingly given benefit of doubt and acquitted of all the
char ges. The remai ning 12 accused persons were, however,
held guilty of the of fences charged and convicted as al ready
noti ced.

On appeal the Punjab H gh Court Went into the relevant facts
to which the attention of the learned Single Judge hearing
the appeal was invited. It was argued in the Hi gh Court
that the testinony of the eye witnesses was not worthy.  of
acceptance because of the admtted enmty between the
parties and of the wvarious discrepancies in their
deposi tions. It was contended that in view of the highly
strained rel ations between the parties there was a danger of
false inplication and if the Court could not separate truth
from false hood, all the appellants were entitled to the
benefit of doubt and to be acquitted. The |earned Judge
then went into the evidence and came to the conclusion that
the testinmony of the eye witness was consistent Wth regard
to the participation of Ranbir, Hanuman, Jaswant and Laxni
appellants in the occurrence in question and excepting
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Hardwari P.W 8, all the eye witnesses had deposed to the
participation of Hari Ram appellant as well. 1In spite of
the fact that all the eye witnesses ha | supported the
prosecution allegation that the five appellants wer e
acconpani ed by 8 other persons, Hardwari P.W8, Snt. Nathi,
P.W5 and Snt. Ankori P.W6 were not in a position to swear
if the other accused persons who had appealed to the High
Court were the associates of the aforenentioned five accused
persons. In face of +this state of the evidence when
adnmittedly there was consi derabl e bad bl ood between the two
parties, the Hi gh Court considered it extrenely unsafe to
hold anyone other than the five appellants to be guilty of
participation in the assault, particularly when three out of
the six eye witnesses bad not identified them

105

at the trial. The medical evidence, according to the High
Court, was consistent with the prosecution case against the
appel l ants and the F.I"R was of considerable corroborative
val ue.

It was contended in the H gh Court on behalf of the accused
persons that the statenent of Jaidev on the basis of which
F.1.R was recorded had not been taken down on the spot, but
had been recorded |later in the hospital where Jaidev had
been renpved. Even accepting this contention, the Hi gh
Court found it difficult to believe that within such a short
time Jaidev who had been badly injured would be able to
fabricate such a detailed and conplicated version of the
incident. Accepting the substratum of the prosecution case,
the |l earned Single Judge after scrutiny of the testinony of
the eye wtnesses gave benefit ,of doubt to the other
appel l ants before hi mexcept the five appellants. W have
appealed to this Court. As observed earlier, the appeal of
the present five appellants was di smssed by the High Court,
but that of their other co-appellants was all owed.

In this Court, Shri N N GCoswam again took us through
certain passages from the evidence of sone of the eye
wi tnesses and al so referred us to(certain passages from the
judgrments of the trial court and of the Hi gh Court for the
purpose of showing that the testinony of the eye w tnesses
relied upon by the High Court is —wholly unacceptable.
According to the appellants’ subnission there is a chance of
false inplication of all the accused persons with the result
that the present appellants should al so, have been given the
benefit of doubt. The refusal on the part of the tria
court and of the High Court to give such benefit of doubt to

the appellants, according to the |earned counsel, has
resulted in grave failure of justice.
No doubt, in cases of party factions, there is generally

speaking, a tendency on the part of the prosecution
wi tnesses to inplicate sone i nnocent persons also along wth
the gqguilty ones, but normally where the general substratum
of the occurrence cannot be held to arouse any reasonable
doubt or suspicion about its having taken place, then the
prosecution wtnesses, provided they are held to have
wi t nessed the occurrence and to be in a position to identify
the assailants, are ordinarily not to be assuned to have
left out the actual offenders or the guilty persons.
Al'though the wtnesses for the prosecution are in such
circunmstances prone to exaggerate the culpability of the
actual assailants as also to extend the participation in the
occurrence to sone possible innocent nenbers of the opposite
party as well, the court has to sift the evidence and after
a close scrutiny with anxious care and caution to try to
cone to a judicial conclusion as to who out of the accused
persons can be safely considered to have taken part in the
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assaul t. As pointed out in Deep Chand v. State of
Haryana(1l), the maxi mfal sus in uno falsus in ommibus is not
a sound rule to apply in the conditions in this country and
therefore, it 1is the duty of the Court in cases where a
wi t ness has been found to have given unreliable evidence in
regard to certain particulars, to scrutinise the rest of his
evidence wth care and caution. |If the remaining evidence
hi trust-worthy and the substratum of the prosecution case
remai ns intact, then the court should
(1) [1969] (3) S.C.C 890.
106
uphold the prosecution case to the extent it is considered
safe and trust-worthy. [I'n our view the evidence believed by
both the courts with respect to the five appellants before
us is acceptable, and, if accepted, it certainly proves
their guilt beyond reasonable doubt. The appel I ant s’
counsel also faintly contended that Tota Ram P.W7 was
examned by the police after  considerable delay, the
suggestion being that his evidence nust be | ooked at wth
suspi ci on. We are not inpressed by this submi ssion. The
fact of delayed exam nation of Tota Ram should, in our
opi ni on, have been put to- the Investigating Officer so as
to enable him to explain the undue delay, iif any, in
examning Tota Ram  The question of delay in examning a
witness during investigation is material only if it is
i ndicative and suggestive of sone unfair practice by the
i nvestigating agency for the purpose of introducing a got-up
witness to falsely support the prosecution case. It is,
therefore, essential that the Investigating Oficer should
be asked specifically aboutthe delay and the reasons
t herefore. Tota Ram P.W7 has stated that it was out of
fear of the accused persons that he had hidden hinself for
four days. He left his house wi thout telling any nmenber of
the family about it. The Investigating Officers were not
asked any question about the tine of exam nation of Tota
Ram It may be mentioned that Bhagat Singh, Assistant Sub-
Inspector, C.1.D. Interrogation/Centre, was attached to
police station, Abohar in August, 1963 and it was  he, who
having heard cries |like "Mardiya Mardi ya" fromoutside the
police station, had rushed to the spot and found Jaidev and
Dharam Vir lying injured on the road.  On August 12, 1963,
Par phul  Singh, Inspector, C|.D. took over investigation
from Bhagat Singh. Parphul Singh has appeared ;is P.W14.
Though Bhagat Si ngh has been cross-exani ned kit some | ength,
no question has been put to him with respect to the
exam nati on of Tota Ram P.W7. May be that he had nothing to
do with it. The cross-exam nation of Parphul Singh, P.W 14
is, however, extrenely brief and he too has not  been
guesti oned about any delay in exanm ning Tota Ram
A faint suggestion has also been nade that al t hough
according to the prosecution version, there were three jeeps
engaged in the comm ssion of the offence, tracks of only one
jeep were traceable, with the result that the prosecution
story as a whole nust be considered to be untrustworthy.
This argunent was also raised in the trial court but
repelled in the foll owi ng words
"The |learned counsel forgets that the three
jeeps were not supposed to run side by side.
If the jeeps were running one behind the
other, practically one track of the jeep could
be noticed, and no nore. Moreover, A S.|
Bhagat Si ngh deposed on the point from nenory.
H's site plan does not indicate that the track
was of only one jeep, nor he has referred to a
note in the case diary, to support hi s
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assertion on the point. Thus there is no
di screpancy between the eye wtnesses and
A.S.I. Bhagat Singh on the point."

This point does not seemto have been pressed in the Hi gh

Court and indeed even in the grounds of appeal, it does not
seemto have been specifically raised.
107

In our opinion, the trial court after very extensively
dealing with the entire evidence rightly upheld the
substratum of the’ prosecution story. No doubt, it held
some others also guilty but that does not by itself show
that the trial <court was not right 1in convicting the
appel | ants. The Hi gh Court went into the points urged
before it. W are wholly unable to find any infirmty in
its judgnment which would justify interference under Article
136 of the Constitution. The conclusions of the H gh Court
on facts after exam ning and considering the evidence and
the material on'the record, are final unless sonme serious
defect in its appraisal of evidence or otherw se suggesting
failure 'of justice or grave-injustice is pointed out. The
argunents- raised before us relate'to nere appraisal of
evi dence which, normally speaking, as a practice this Court
does not undertake under Article 136 of the Constitution

No special or extraordinary feature has been brought out
justifying departure fromthe normal practice.

The appeal nust, therefore, fail and is dism ssed.

V.P.S. Appeal di sm ssed.
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