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BENCH

KRI SHNAI YER, V. R
SI NGH, JASWANT

Cl TATI ON:
1977 AR 2421 1978 SCR (1) 742
1977 SCC' (4) 467

ACT:

Cvil Procedure Code (Act V. 1908), section 35A, Order VII,
rule 11 and 10-Duties of the court in curbing frivolous and
vexati ous cases.

HEADNOTE
Respondent No. 2 in partnership, with his ~mnor son the
petitioner contested an eviction petition filed by the

| andl ord-respondent No. 1 in respect of the prem ses where
the partnership firmwas | ocated, and lost it at the  trial
appel l ate and revisional stages. The Hgh Court gave six
nmonths’ time to vacate the prem ses. Thereafter, t he
petitioners filed a suit before the Fourth Additional First
class Munsif, Bangalore for a declaration that the order of
evi cti on which has been confirmed right upto'the H gh
Court and resisted by the second respondent throughout was
one obtained by fraud and col | usi on ‘and soughtan i njunction
agai nst the execution of the eviction order. During
the hearing of the prayer for further tine to vacate the
prem ses filed by respondent No. 2, the |earned Judge of the
Hi gh Court, taking pity on the tenant persuaded the | andlord
for giving tine for vacating the prenises on the basis  that
the suit newy and sinisterly filed by the petitioner would
be wi thdrawn. Another five nonths’ time was grant ed
accordingly. But, the petitioner instituted another _suit
bef ore another Munsif making a carbon copy of the old plaint
and obt ai ned an ex-parte injunction which was, however,
got vacated | ater by the respondent No. 1. An appeal agai nst
the said order having failed, the petitioner nanaged to get
an ex-parte injunction once over again in revision from the
High Court. At the hearing of the application for vacating
the tenporary injunction filed by respondent No. 1, the
petitioner submtted that the said |earned Judge having
decided the wearlier revision case should not hear the
petition on the plea of bias referring to an affidavit filed
by him to that effect. But the | earned Judge heard the
argunents, went into the nerits and di sm ssed the revision
Dismssing the, petition for special |eave, the Court,

HELD : (1) If on a nmeaningful-nor fornmal-reading of the
plaint it is manifestly vexatious, and meritless, in the
sense of not disclosing a clear right to sue, he (Minsif)
shoul d exercise his power under Oder VII rule 11, C P.C
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taking care to see that the ground nentioned therein
fulfilled. And, if clever drafting has created the illusion

of a cause of action, it should be nipped in the bud at the
first hearing by exanmining the party searchingly under
Chapter X, CP.C. An activist Judge is the answer to
irresponsible law suits. The trial court should insist
i nperatively on examning the party at the first hearing so
that bogus litigation can be shot-down at the earliest
stage. The penal Code (Chapter XI) is also resourcefu
enough to neet such nen and nust be triggered agai nst them
In the instant case, the suit pending before the First
Munsif's Court, Bangalore being a flagrant m suse of the
nercies of the lawin receiving plaints having no surviva
value, the court directed the Trial Court to dispose of it
forthwith after giving an i nmedi ate hearing of the parties
concerned and to take deterrent action if it is satisfied
that the litigation was inspired by vexatious nmotives and is
al t ogether groundless, remnding itself of sec. 35A of the
CP.C [744 E-G 745 A

Observation:

The pat hology of litigative addition ruins the poor of this

country and the Bar has a role to cure this
del eterious tendency of parties to |launch frivol ous and

vexatious cases. The sharp practice or legal |egerdemnain
stultifies the court process and makes a decree

with judicial seals brutumfulnen. It may be a valuable
contribution to the cause of justice if -counsel screen
whol |'y fradul ent. and frivolous litigation refusing to be
beguiled by dubious  clients _and remenbering that an
advocate is an officer of justice and its society not to
col l aborate in shady actions. [743 B, C, 745 B]

743

[ The Court expressed its hope that the Bar Council of India
Wul d activate this obligation.]

JUDGVENT:

CIVIL APPELLATE JURISDICTION : - Speci al Leave Petition
(Civil) No. 4483 of 1977.

From the Judgment and Order dated 19-7-1977 of the Karnat aka
High Court in Cvil Msc. Petition No. 943 of 1977

P. R Ranasesh for the Petitioner

The Order of the Court was delivered by-

KRI SHNA | YER, J. The pathol ogy of litigative addiction ruins
the poor of this country and the Bar has a role to cure this
del eterious tendency of parties to launch frivolous and
vexati ous cases.

Here is an audaci ous application by a determ ned engi neer of
fake litigations asking for special |eave to appeal ~ agai nst
an order of the High Court on an interlocutory application
for injunction. The sharp practice or |legal |egerdemain of
the petitioner, who is the son of the 2nd respondent,
stultifies the court process and makes decrees with judicia

seals brutumfulmen. The long armof the law nust throttle
such, litigative caricatures if the confi dence and
credibility of the comunity in the judicature is to
survive. The contenpt power of the Court is meant for such
persons as the present petitioner. W desist from taking
action because of the sweet reasonabl eness of counsel Sr

Ramasesh.

VWhat is the horrendous enterprise of the petitioner? The
| earned Judge has, wth a touch of personal poignhancy,
Judicial sensitivity and anguished anxiety, narrated the
sorry story of a long-drawn out series of |egal proceedings
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revealing how the father of the petitioner contested an
eviction proceeding, lost it, appealed against it, |ost

again, nmoved a revision only to be rebuffed by sumary
rejection by the High Court. But the Judge, in his clenent
jurisdiction gratuitously granted over six nonths' tine to
vacate the prem ses. After having enjoyed the benefit of
this indulgence the naladroit party noved for further tine
to vacate. AR these proceedings were being carried on by
the 2nd respondent who was the father of the petitioner

Finding that the court’s generosity had been exploited to

the full, the 2nd respondent and the petitioner, his son,
set upon a clever adventure by abuse of the process of the
court. The petitioner filed a suit before the Fourth

Additional First Class Munsif, Bangalore, for a declaration
that the order of eviction, which had been confirmed right
up to the High Court and resisted by the 2nd respondent
t hroughout, was one obtained by 'fraud and col |l usion’. He
sought ~an injunction-against the execution of the eviction
order. | Wien this fact was brought to the notice of the Hi gh
Court, during the hearing of the prayer for further tine: to
vacate, instead of frowning upon the fraudul ent stroke, the
| earned judge took pity on the tenant and persuaded the
landl ord to give nore-time for vacating the prenmises on the
basis that the suit newly and sinisterly filed would be.
withdrawn by the petitioner. Gining tine by another five
nonths on this score, the father and son belied the hope of
the | earned judge who thought that the litigative skirm shes
woul d cone to an end, but hope can be dupe when the custoner
concerned is a crook.
744
The next <chapter in the Jlitigative acrobatics of the
petitioner and father soon followed since they wer e
determned to dupe and defy the process of the court to
cling on to the shop. The trick they adopted was to
institute another suit before another Minsif making a
carbon copy as it were of the old plaint and playing upon
the likely gullibility of the new Minsif to grant an exparte
i njunction. The 1st respondent  entered appearance and
expose the, hoax played upon the court by the petitioner and
the 2nd respondent. Thereupon the Munsif vacated the order
of injunction he had already granted. As appeal was carried
wi t hout success. Undaunted by all these defeats the
petitioner cane to the H gh Court in revision and nmanaged to
get an injunction over again. The 1st r espondent
promptly applied for vacating the tenporary injunction and
when the petition came up for hearing before M. justice
Venkat ar amayya, counsel for the petitioner submitted that he
shoul d not hear the case, the pretext put forward being that
the petitioner had cutely nentioned the nane of the judge in
the affidavit while describing the prior proceedings. The
unhappy Judge, who had done all he could to help the tenant
by persuading the Iandlord, found hinself badly betrayed.
He adjourned the case to the next day. The tornment he
underwent is obvious fromhis own order where he stated

"I spent a sl eepless night yesterday."

Luckily, he stabilised hinself the next day and heard
argunents wthout yielding to the bullying tactics of the
petitioner and inmpropriety of his advocate. He went into
the nerits and dismissed the revision. O course, these
fruitless proceedings in the H gh Court did not deter the
petitioner fromdaring to nove this Court for special |eave
to appeal
W have not the slightest hesitation in condeming the
petitioner for the gross abuse of the process of the court
repeat edl y and unrepentantly resorted to. From the
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statenent of the facts found in the judgnment of the High

Court, it is perfectly plain that the suit now, pending
before the First Munsif’'s Court, Bangalore, is a flagrant
m suse of the nmercies of the law in receiving plaints. The

| earned Munsif rmust remenber that if on a meaningful -not
formal -reading of the plaint it is manifestly vexatious, and

neritless, in the sense of not disclosing a clear right to
sue, be should exercise his power under O. WVII r. 1 1
C.P.C. taking care to see that the ground nentioned therein
is fulfilled. And, if clever, drafting has created the

illusion of a cause of action, nip it inthe bud at the
first hearing by exam ning the party searchingly under O der
X CP.C An activist Judge is the answer to irresponsible
law suits. The trial court should insist inperatively on
examning the party at the first bearing so that bogus
l[itigation can be shot down at the earliest stage. The
Penal Code (Ch. XI) is also resourceful enough to meet such
men, and nust be triggered against them |In this case, the
| earned Judge to his cost realised what George Bernard Shaw
remar ked ‘'ont he assassi nati on of Mahat ma Gandh

"It is dangerous to be too good."
The trial court in this casewill reminditself of s. 35-A
C.P.C. and take deterrent action if it is satisfied that the
litigation was inspired by vexatious notives and altogether
groundl ess. |In any view, that suit

745

has no survival value and shoul d be di sposed of forthwith
after giving an i medi ate hearing to the parties concerned.
W regret the infliction of the ordeal upon the |earned
Judge of the H gh-Court by a callous party. W nore than
regret the circunstance that the party concerned ‘has been
able to prevail upon one | awer or the otherto present to
the court a case which was disi ngenuous or worse. It may be
a valuable contribution to the cause of justice if | counse
screen wholly fraudulent and frivolous litigation refusing
to be beguiled by dubious clients. ~“And renenbering that an
advocate is an officer of justice he owes it to society not
to collaborate in shady actions. - The Bar Council of |India,
we hope will activate this obligation. W are -constrained
to make these observati ons and hope that the co-operation of
the Bar wll be readily forthcomng to the Bench for
spending judicial tine on worthwhile disputes and avoiding
the distraction of shamlitigation such as the one we are
di sposing of. Another noral of this unrighteous chain
litigation is the gullible grant of ex parte orders tenpts
ganblers in litigation into easy courts. A judge who
succunbs to ex parte pressure in unmerited cases helps
devalue the judicial process. W nust appreciate . Shr
Ramasesh for his young candour and correct advocacy.

S R Petition dism ssed.
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