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Cvil Appeal No. 7531 of 1995

Union of India has filed this appeal against the order of the

Gauhati High Court in Cvil Rule No. 1940 of 1989 wherein the High
Court at the instance of respondent No.1 has quashed the order passed
by the Collector of Custons and Central Excise, Shillong. (for short
"the Collector’) dated 15th My 1990 and remanded the case to the
Col l ector for a fresh decision with the follow ng directions :

"I'n view of the above, the adjudication
order dated 15.5.90 is set aside. The collector
shal | resune the proceedi ngs and sunmon t he
aforesaid three persons viz. Sri R _Salio, Sr
Li angtilinga and Sri Lal chungunga for
necessary exami nation in accordance with the
observati on nade above and thereafter proceed
to decide the matter afresh. The other materials
obt ai ned and already on record shall be
avai l abl e for the purpose . W also direct that
further proceedings shall be taken by an officer
ot her than the one who has nade the
adj udi cation order dated 15/ 16 May, 1990 and
the conpetent authority in that regard shal
take appropriate action and make necessary
orders."

Facts relevant to the points raised in this appeal are:

GIC Industries Ltd.(respondent in this appeal) is a well known

manuf acturer of cigarettes having its own brand nanes one of which

is Panama Virgin. GIC Ltd. was having its cigarettes manuf act ur ed
inter alia, through Ms. North Eastern Tobacco having its own place of
work in Mzoram These cigarettes were being renoved fromthe

prem ses of North Eastern Tobacco (hereinafter referred to ' NET')

wi t hout paynent of Excise Duty and the same was detected when

certain vehicles carrying the cigarettes were apprehended by the

Exci se Authorities.
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The Col | ector issued Show Cause Notices to GIC and NET.

Show Cause Notices were al so i ssued to the partners of NET Ms
Sai | 0o, Lal chunganga and Liangtilinga, to one Ajay Sukhani who
was the power of attorney holder on behalf of NET and also the
officers of GIC and its sister concerns with the allegation that
NET was set up as a front conpany by GIC to evade paynent of
exci se duty. Contravention of various provisions of the act was
all eged against GIC as well as its officers.

In the course of hearing before the Collector of Central Excise

GIC applied to the Collector requesting that summons be issued under
Section 14 of the Central Excise Act, 1944 (hereinafter referred to as
the "Act’) to the partners of NET including Shri Sailo so that GIC
could cross exanine him ~ The Col |l ector after hearing argunments rul ed
that he could not issue sumons to the said persons inasmuch as t hey
were al so co-noticees to the proceedings. They had al so been issued
show cause notices for contravening the provisions of the Act and
therefore could not be conpelled to appear for the purpose of cross-
exam nati on by another co-noticee. The Collector held:

"Of the persons who were asked to cross-

exam nation three of themviz. Richard Sail o,

Li angtilinga, Lalchungnunga are co-noticees to
these proceedings. ~ By issuing them summns as
requested by GIC, prejudice is likely to be caused
to their defence by conpelling their attendance

before me. It isan established principle of 1aw that
no noticee can be forced to appear before the
adjudicator . In fact, | had given the opportunity

by letters dated 23rd Cct., 1989 -and 17th
Noverber, 1989 to Ms GIC to bring these
persons as their own wtnesses, if they w shed to
rely on their testinony. But they have not done
so. Being unable to issue sunmobns - to these
persons, | cannot but reject the request of GIC "

The ruling of the Collector declining to i ssue sumrons was

chall enged in the High Court by filing the present Wit Petition before
the conpletion of the adjudication proceedings on the ground of

viol ation of Principles of Natural Justice.

The High Court initially on 4th of Decenber, 1989, as an interim
neasure, stayed all the proceedings in pursuance to the Show cause
notice. Later on , on 24th January, 1990 , the stay granted on 4th of
Decenmber 1989 was vacated by the Division Bench. The matter was
further carried to this court by filing SLP 6288/90 which was heard
and di sposed of on 4th May, 1990 with the follow ng observations:

"After sonme argunents, both sides are

agreed that the respondent nmay pass the fina
order of adjudication. However, the order nay
not be comunicated to the petitioner. It may
be put in a seal ed cover and pl aced before the
Hi gh Court for such directions as the High
Court nmy give at the tine of hearing of the
wit petition.

We are told that the wit petition is likely
to conme wup before the High Court for hearing
on 17th May, 1990. W hope that the Wit
Petition will be disposed of expeditiously.

The SLP is disposed of in these terns."
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On 15th of My, 1990, the collector passed the final order in the

adj udi cation of the show cause notice and forwarded the sanme in a

seal ed cover to the High Court in terms of the order passed by this
Court in SLP 6288/90. On 10th of July, 1990 High Court opened the
seal ed cover and delivered a copy of the order of the Collector to the
counsel for GIC and directed that it may be served on the other

affected parties as well. . The Hi gh Court concl uded the hearing on
10t h August 1990 and the inpugned judgnment was pronounced on 20th

COct ober, 1990.

Pl ea rai sed by the appellant that since the final order passed by

the Coll ector had been communicated to the affected persons as
required under the law, the parties should be directed to seek their
remedy by way of appeal provided under the Act was rejected by the

Hi gh Court on the ground that alternate remedy was not an absol ute
bar to the exercise of extraordinary jurisdiction under Article 226 of the
Constitution. 1In the given facts and circunstances of the case the
Court coul'd proceed to exam ne the correctness or otherw se of an

order without asking the aggrieved party to exhaust the alternate

renmedy of filing of appeal/revision provided under the Act. It was held
that GIC had cone to the Court before the finalisation of the

adj udi cation by the Collector with the grievance that the proceedings
wer e being conducted in violation of Principles of Natural Justice.
Finalisation of the proceedings by the Collector were nade subject to
the decision of the Wit Petition. As the order of the Collector cane
into being during the pendency of the wit petition, the same could be
exam ned by the Court and if necessary relief nmoulded to the

requi rements of the subsequent devel oprments which had taken pl ace
during the pendency of the wit petition

On nerits, the counsel appearing for the GIC before the High

Court confined his argunents to the issue of infringement of the
violation of Principles of Natural Justice only. The Hi gh Court held
that denial of opportunity to the GICto cross-exanm ne Shri Sail o,

Lal chunganga and Liangtilinga was nothing short of denial of
reasonabl e opportunity to the Wit Petitioner to defend and establish its
version. That the sane anounted to the breach of Principles of

Natural Justice. On this basis the final adjudication order of Collector
was set aside and the matter was renmitted back with the direction to
resume the proceedings and i ssue sumtmons to the partners of NET for
necessary cross-exam nation by GIC and thereafter to decide the

matter afresh.

Learned Seni or Counsel appearing for the Union of India M.

Jai deep CGupta subnitted that no statenent was taken from Shri Sail o by
the authorities nor did the authorities rely upon-any statement of Shri
Sail 0 against GIC. That it was not a case where the evidence had been
produced by the appellant in support of its case and no opportunity of
cross-exam nation was given to the other side. Notice could not be
issued to Shri Sailo under Section 14 of the Act to conpel his

attendance and to nmake a statenent coupled with the opportunity to the
GIC to cross-examine him That Shri Sailo being a co-noticee, could
not be conpelled to appear as w tness agai nst hinsel f.  Non-summoni ng

of a co-noticee for the purpose of cross-exam nation by another co-

noti cee did not amobunt to breach of Principles of Natural Justice. In the
alternative, it was subnmitted that in a case based on violation of
Principles of Natural Justice, it is to be shown that some prejudice
was caused to the aggrieved person because of the all eged breach of
violation of Principles of Natural Justice. It was vehenently contended
that the Collector in coning to the finding that the GIC was the rea
manuf acturer and the NET its front conpany did not rely upon the
statement of Shri Sailo. 1In coming to this finding the Collector had
primarily placed reliance on the statenents of other persons.
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Per contra, Shri Ganesh who appeared for the respondent fairly
conceded that he could not support the direction issued by the High
Court to sumon Shri Sailo under Section 14 of the Act and produce
himfor cross-examnation by the GIC. But he entered a caveat to the
subm ssi on of the counsel for the appellant that the Coll ector had not
pl aced reliance on the statenment of Shri Sailo. Relying upon the
findings recorded by the Hi gh Court, it was contended that the O der of
the Coll ector was based on the statenent/subm ssions nade by Shr

Sailo before the authorities. That the statenent/subni ssions of Shri
Sail o could not be relied upon for recording an adverse order agai nst
the GIC

Submi ssions put forth by the counsel appearing for the Union of

I ndia cannot be accepted. It is an adnitted case before us that Shr
Sai l o, Lal chunganga or Liangtilinga did not file any response by
way of a witten reply. Their statements were also not recorded. Shri
Sai |l 0 appeared before the Collector on 25th Novenber, 1989 in the
absence of the representatives of GIC, on which date the coll ector
recorded the subm ssions of Shri Sailo. At the subsequent hearing

whi ch took place on 1st My, 1990, representatives of GIC attended the
proceedi ngs but were not-given any notice or information about the
subm ssi ons/ statenent nade by Shri Sailo on 25th Novenber, 1989.
Thereafter, on 15th May, 1990, Collector passed his order in origina
qguoting extensively fromthe subm ssions/statement nade before him

by Shri Sailo which ran into three pages which itself makes it clear that
the Collector had placed strong reliance on the subni ssions/statenent

of Shri Sailo. It is specifically recorded in the order that the
departrmental representatives who appeared before the Collector had

al so placed strong reliance on the subm ssions/statenment of Shri Sail o.
The Collector’s order is based largely and substantially if not entirely
on the subm ssions of Shri Sailo. The H gh Court in paragraphs 27

and 28 of its judgnment has also recorded a finding that the Collector in
its order had substantially relied upon the subm ssions nmade by Shri
Sailo. |In paragraph 27 it is recorded:

"I't may al so here be noted that the Collector in

hi s adjudi cation order, nmade on 15th May, 1990, has
substantially relied upon the statenent of Shri Sailo
whi ch was made to the Collector at a persona
hearing. "

In paragraph 28, it is observed:

"The utilisation of Shri Sailo’ s statenent in
itself shows that the statement of M. Sailo was
i ndeed not only necessary but of substantia

i mportance in the consideration and proper

adj udi cation on the version of the petitioner."

Counsel for the appellants failed to displace the finding recorded

by the High Court on this point. Contention of the counsel for the
Union of India that the order of the Collector should be sustained by

i gnoring the subm ssions/statenment of Shri Sailo as there was ot her
sufficient material on record to sustain and justify the said order cannot
be accepted. It may not be possible for us to separate or disentangle the
subm ssions of Shri Sailo fromother materi al evi dence on record. It is
wel |l settled that a quasi-judicial order has to be judged on the basis of
reasoni ng contained therein and not on the basis of pleas put forward

by the person seeking to sustain the order in its counter affidavit or ora
argunents before the court.
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It is apt to note here that no statement was nade by Shri Salio
before the adjudicating authority. What is referred to as statenent of
Shri Salio is nothing but his oral submissions nade at the hearing.

An adverse finding could not have been recorded agai nst the

GIC by relying upon the oral subm ssions nade by a co-noticee at the
hearing w thout any supporting material on record, providing due
opportunity to GIC to neet the sane.

For the reasons stated above, the appeal is accepted in part and

directions issued by the H gh Court to the Collector to sunmon Shri Sail o,

Li antilinga and Lal chungunga  for necessary exam nation and to afford an
opportunity to the GIC to cross-exam ne themare set aside. But the order

of the H gh Court setting aside the order of the Collector is sustained on the
ground that the Collector had erred in placing reliance on the subm ssions

of Shri Sailo.” The direction issued by the H gh Court that the proceedings
shal | be taken by the officer other than the one who had nade the

adj udi cation order shall al'so stand set aside. Qherwise also this direction
has becone infructuous with the passage of time. The incunbent Coll ector

is directed to decide the matter afresh on the basis of any other materia
obt ai ned and al so pl'aced on record for the purpose duly granting reasonable
opportunity to GIC'to produce evidence in rebuttal.

The Collector is directed to dispose of the matter within four nonths
fromthe date of appearance of the parties before it. The parties through
their counsel are directed to appear before the Collector of Custons,
Shillong on 5th May, 2003. No costs.

Civil Appeal No. 7815 of 1995

This appeal is directed against the interimorder arising in the
sanme proceedings. Since the final natter has been di sposed of, this
appeal has becone infructuous and is disposed of ‘accordi ngly. - No
costs.




