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ACT:

Constitution of India--Article 25(1)--Freedomof reli-
gi on-- Ri ght to prof ess--Practice and propogat e
religion--Wether forcible and fraudulent conversion in-
cl uded- - Publiic order--Meani ng of --Seventh Schedul e List |1
Entry 1--Madhya Pradesh Dharna ~Swatantraya  Adhini vam
1968--Orissa Freedomof Religion Act 1967--Constitutiona
validity of.

HEADNOTE:

The constitutional  validity of the /Madhya Pr adesh
Dharma Swatantraya Adhiniyam 1968, was challengedin the
H gh Court of Madhya Pradesh and the constitutional validity
of the Orissa Freedom of Religion Act, 1967 was chal | enged
in the H gh Court of Orissa. The two Acts prohibit forcible
conversion and nmake the offence punishable. The ~Madhya
Pradesh Hi gh Court upheld the validity of the Act. The
Orissa Hgh Court held that Art. 25(2) of the Constitution
guar ant ees propogation of religion and conversion is a part
Christian religion; that the State Legi sl ature has no power
to enact the inpugned |egislation which in pith and sub-
stance is alawrelating to religion; ‘and that entry 97 @ of
List | would apply.

Uphol ding the validity of both the Acts,

HELD: (1) Article 25 guarantees to all “persons right to
freedom and conscience and the right freely to profess,
practice and propogate religion subject to ' public Jorder
norality and health. The word ’propogate’ has been used in
the Article as nmeaning to transnmit or spread fromperson to
person or fromplace to place. The Article does not grant
right to convert other person to one’s own religion but to
transmt or spread one’'s religion by an exposition of its
tenets. The freedomof religion enshrined in Art. 25 is not
guaranteed in respect of one religion only but covers al
religions alike which can be properly enjoyed by a person
if he exercises his right in a nanner commensurate with the
i ke freedom of persons follow ng other religion. Wat is
freedom for one is freedomfor the other in equal neasure
and there can, therefore, be no such thing as a fundanenta
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right to convert any person to one's own religion. [616
B-F, 617 A-B]

(2) The Madhya Pradesh Act prohibits conversion from one
religion to another by use of force, allurenent or fraudu-
lent means and matters incidental thereto. Simlarly, the
Oissa Act prohibits conversion by the use of force or by
i nducenent or by any fraudul ent neans. Both the statutes,
therefore, clearly provide for the maintenance of public
order because if forcible conversion had not been prohibited
that would have created public disorder in the States.
The expression "public order" has a wde connotation.
[617 C E]

Ratilal Panachand Gandhi v. The State of Bonbay & Os.
[ 1954] S.C. R 2055; Ranesh Thappar v. The State of WMadras
[1950] S.C R 594; Ranjilal Mdi v. State of U P. [1957]
S.C.R 860 and Arun Ghosh v. State of West Bengal [1966] 1
S.C.R 709, fol |l owed.

(3) If an attenpt is nmade to rai se conmunal passions,
e.g. on the ground that soneone has been forcibly converted
to another religion it would in all probability give rise
to_an apprehensi on-of a breach of the public order affecting
the comunity at large The inmpugned Acts therefore fal

within the purview of Entry 1 of List Il of the Seventh
Schedul e as they are nmeant to avoid

5--112SCl /77

612

di sturbance to the public order by -prohibiting conversion
from one religion to another-in a manner reprehensible to
the conscience of the comunity. The two Acts do not
provide for the regulation of religion and do not fall under
Entry 97 of List I. [618 A-C

JUDGVENT:
ClVIL APPELLATE JURI SDICTION: Givil Appeal Nos. 1489. &
1511 of 1974.

(Appeals by certificate./Special Leave fromthe Judg-
ment and Order dated 23-4-1974 of the Madhya Pradesh. High
Court in Msc. Petition No. 136/73).

Crimnal Appeal No. 255 of 1974.

(From the Judgnment and Order dated 23-4-1974 of the
Madhya Pradesh Hi gh Court in Crimnal Revision No.~ 159/71)
and
Cvil Appeal NOs. 344-346 of 1976.

(Appeal s by Special Leave fromthe Judgnment and. /Order
dated 24-10-1972 of the Orissa High Court-in C.J.C 185, 186
and 217 of 1969).

Frank Anthony, in CA 1489, Crl. A 255/74 and CA 346/76
for the appellant in CAs 1489 and 1511/74 and Cl. A . No.
255/ 74 and RR 1 and 2 in CAs 346/ 76.

Soli J. Sorabiee in CA 1511, Cl. A 255/74 1. B. Dadac-
hanji, K J. John O C. WMathur and Ravinder Narain for the
appel l ant in CAs 1489 and 1511/74 and Crl. A. No. 255/74 and
RR. 1 and 2 in CAs 346/ 76.

CGobind Das (In CAs 344-346/76) B. Parthasarthi, for the
appel l ants in CAs 344- 346/ 76.

Soli J. Sorabjee, B.P. Maheshwari and Suresh Sethi, for
R 3 in CA 346/ 76.

Brijbans Kishore, B.R Sabharwal, for RR in CA 345/76.

Gobi nd Das, Raj Kumar Mehta,for the |Intervener (State
of Orissa) in C A 1489/ 74.

The Judgnent of the Court was delivered by

RAY, C.J. These appeal s were heard together because

they rai se common questions of lawrelating to the interpre-
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tation of the Constitution.

Cvil Appeals No. 1489 and 1511 of 1974 and Crimna
Appeal No. 255 of 1974 are directed against a judgnent of
t he Madhya Pradesh Hi gh Court dated 23 April, 1974. We
shall refer to these as the Madhya Pradesh cases. G vi
Appeal s No. 344-346 of 1976 relate to a judgnent. of the
orissa H gh Court dated 24 Cctober, 1972. W shall refer
to these appeals as the Oissa cases.

613

The controversy in the Madhya Pradesh cases relates to
the Mdhya Pradesh Dharma Swatantraya Adhiniyam 1968,
hereinafter referred to as the Madhya Pradesh Act. The
controversy in ‘the Orissa cases arises out of the Oissa
Freedom of Religion Act, 1967 hereinafter referred to as the
Oissa Act.

The provisions-of the "two Acts in so far as they relate
to. prohibition of forcible conversion and puni shrent there-
for, are simlar and the questions which have been raised
before wus are common to both of them It will, therefore,
be enough, for the purpose of appreciating the controversy,
to_ make a somewhat detailed mention of the facts of the
Madhya Pradesh case.

The Sub-Di'vi si onal Magi strate of Bal oda-Bazar sancti oned
the prosecutionof Rev. Stainislaus for the comm ssion of
of fences under sections 3, 4 and 5(2) of the Madhya Pradesh
Act . When the case cane up before Magi strat e, First-
Cl ass, Bal oda-Bazar, the appellant Rev. Stainislaus raised
a prelimnary objection that the State Legislature did not
have the necessary legislative conpetence and the WMadhya
Pradesh Act was ultra vires the Constitution as it did not
fall within the purview of Entry | of List Il and Entry | of
List 11l of the Seventh Schedule. The appellant’s conten-
tion was that it was covered by Entry 97 of List | so that
Parliament al one had the power to make the |aw and not the
State Legislature. An objection was also raised that the
provisions of sections 3, 4 and 5(2) of the Act contra-
vened Article 25 of the Constitution and were void. The
Magi strate took the viewthat there was no force in the.
objection and did not refer the case to the Hi gh Court
under section 432 of the Code of Crininal Procedure, 1898.

The appellant applied to the Additional Sessions Judge
for a revision of the Magistrate s order refusing to make  a
reference to the High Court. The Additional Sessions Judge
al so took the view that no question of constitutional inpor-
tance arose in the case and he did not thinkit necessary
to make a reference to the High Court.

The appellant thereupon applied to the H gh Court for
revi sion under section 439 of the Code of Crimnal Procedure
and he also filed a petition under Articles 226 and 227 of
the Constitution.

The High Court heard both the revision and the  wit
petition together. The appellant raised the follow ng three
guestions in the Hi gh Court :--

(i) that sections 3, 4, 5(2) and 6 of the MP.
Dhar ma Swat antraya Adhi ni yam 1968 are viol a-
tive of the petitioner’s fundanental rights
guaranteed by Article 25 ( 1) of the Consti-
tution of India;

(ii) that in exercise of powers conferred by
Entry No.. 1 of List Il, read with Entry No. 1
of List Ill of the Seventh Schedul e t he Madhya
Pradesh Legislature in the name of public
order could not have enacted

614

the said legislation. But the matter would
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fail within the scope of Entry No. 97 of List
I of the Seventh Schedule, which confers
resi duary powers on Parlianent to legislate in
respect of any natters not covered by List
I, List 11 or List Ill. Therefore, it is
contended that Parliament alone had the power
to legislate on this subject and the |egisla-
tion enacted by the State Legislature is ultra
vires the powers of the State |egislature;
(iii) that section 5(1) and section 5(2) of
t he M P. Dharma Swat antraya Adhi niyam 1968
amunt to testinonial conpul si on and,
therefore, the said provisions are violative
of Article 20(3) of the Constitution of
I.ndi a.

The Hi gh Court examined the controversy with reference
to the rel evant provisions of the Madhya Pradesh Act and
the Mdhya Pradesh Dharna Swat antraya Rul es, 1969 and held
as follows :--

"What is penalised is conversion by force,
fraud or by allurenment. The other element is
that. every person has a right to profess his
own religion and to act according to it. Any
interference with that right of the ot her
person by resorting to conversion by force,
fraud or allurement cannot, in our opinion, be
said to contravene Article 25(1) of the Con-
stitution of India, as the Article g
uarantees -religious freedom subject to public
heal t h. As such, we-do not find that the
provisions of sections 3, 4 and 5 of the
M P. Dharna Swatantraya Adhiniyam 1968 are
violative of Article 25(1) of the Constitution
of India. On the other hand, it guarantees
that religious freedomto one and all includ-
i ng those who m ght be amenable to conversion
by force, fraud or allurenent. As such, the
Act, in our opinion, guarantees equality of
religious freedomto all, nmuch l'ess can it be
said to encroach upon the religious freedom
of any particular individual."

The Hi gh Court therefore held that there was® no justi -
fication for the argunment that sections 3, 4 and 5 of the
Madhya Pradesh Act were violative of Article 25(1) of the
Constitution. The High Court in fact went on'to hold that
t hose sections "establish the equality of religious
freedomfor all citizens by prohibiting conversion by objec-
tionabl e activities such, as conversion by force, fraud and
by al lurenment".

As regards the question of |egislative conpetence, the
Hi gh Court took note of sone judgnents of this Court and
hel d that as "the phrase ’'public order’ conveys a w der
connotation as laid down by their Lordships! of the Suprene
Court in the different cases. W are of the opinion that
the subject matter of the Madhya Pradesh Dharnma Swat antraya

Adhiniyam 1968 fails within the scope of Entry No. | of
List 1l of the Seventh Schedule relating to the State List
regardi ng public order".

615

On the remaining point relating to testinonial conpul-
si on with reference to Article 20(3)of the Constitution
the Hi gh Court held that section 5 of the Madhya Pradesh
Act read with Form A, prescribed by the Rules, nmerely nade
provision for the giving of intimation to the District
Magi strat e about conversion and did not require its nmaker to
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make a confession of any offence as to whether the conver-
sion had been nade on account of fraud, force or allurenent,
"whi ch had been penalised by the Act. The H gh Court thus
held that nere giving of such information was not violative
of Article 30(1) of '"the Constitution. But the question of
testinmonial conmpulsion within the nmeaning of Article 20(3)
of the Constitution has not been raised for our considera-
tion.

The Oissa cases arose out of petitions wunder Article
226 of the Constitution challenging the vires of the Oissa
Act. The Hi gh ,Court stated its conclusions in those cases
as follows:--

(1) Article 25(1) guarantees propagation of
religion and conversion is a part of the
Christian religion
(2) Prohibition of conversion by 'force or by
"fraud’ as defined by the Act woul d be covered
by the Iimtation subject to which the right
i s guaranteed under Article 25 (1).
(3) The definition of the term’inducenent’ is
vague and many prosel ytizing activities may be
covered by the definition and the restriction
in Article 25 (1) cannot be said to cover the
wi de definition.’
(4) The State LegisLature has no power to
enact the inpugned legislation which in pith
and substance is-a law relating to religion
Entry No. 1 of either List Il or List IIl does
not aut horise the inmpugned |egislation.
(5) Entry 97 of List | applies.
The High Court has therefore declared the Orissa Act to be
ultra vires the Constitutionand directed the issue of
mandanus to the State Government not to give effect to it.
The crimnal cases which were pendi ng have been quashed.

The common questions which, have been raised for our
consi deration are (1) whether the two Acts were violative of
the fundanmental right guaranteed under Article 25(1) of the
Constitution, and (2) whether the State Legislatures were
conpetent to enact them ?

Article 25(1) of the Constitution reads as
fol |l ows:

"25(1) Subject to public order,’” norality and
health and to the other provisions of this
Part, all persons are equally entitled to
freedom of conscience and the right freely to
profess, practise and  propagate religion."
616

Counsel for the appellant has argued that
the right to 'propagate’ one's religion neans
the right to convert a person to one’'s own
religion. On that basis, counsel has argued
further that the right to convert a person
to one’s own religion is a fundamental / right
guaranteed by Article 25 (1) of the Constitu-
tion.

The expression 'propagate’ has a nunber of
meani ngs, including "to nultiply specimens of
(a plant, animl, disease etc.) by any
process of natural reproduction from the
parent stock", but that cannot, for obvious
reasons, be the neaning for purposes of Arti-
cle 25 (1) of the Constitution. The Article
guarantees a right to freedom of religion
and the expression 'propagate’ cannot there-
fore be said to have been used in a biologi-
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cal sense

The expression 'propagate’ has been de-
fined in the Shorter Oxford Dictionary to nean
"to spread fromperson to person, or from
place to place, to dissenmnate, diffuse (a
statenment, belief, practice, etc.)"

According to the Century Dictionary (which
is an Encyl opaedi ¢ Lexicon of the English
Language) Vol. VI, 'propagate’ means as
follows :--

"To transmt or spread from person to
person or fromplace to place; carry forward
or onward; diffuse; extend; as
propagate a report; to propagate the Christian
religion".

W have no doubt that it is in this sense. that the word
' propagate’ has been used in Article 25 (1), for what the
Article ~grants is not the right to convert another person
to one’'s own religion, but to transmit or spread one’'s
religion by an exposition of its tenets. It has to be
renenmbered that Article 25 (1) guarantees "freedom of
consci ence" to every citizen, and not nerely to the follow
ers of one particular religion, and that, in turn, postu-
| ates that thereis no fundanental right to convert another
person to /one’s own religion because if a person purposely
undert akes the conversion of another person to his religion
as distinguished fromhis effort to transmt or spread the
tenets of ‘his religion, that would inpinge on the "freedom
of conscience" guaranteed to all the citizens of the coun-
try alike.

The nmeani ng of guarantee under Article 25 of the Con-
stitution came up for consideration in this Court in Ratila
Panachand Gandhi v. The State of Bonbay & Ors. (1) and it
was held as follows :--

"Thus, subject to the restrictions which
this Article inmposes, every person has a
fundanental right wunder our Constitution not
nerely to entertain such, religious belief as
may be approved of by his judgnment or. con-
science but to exhibit his belief and ideas in
such overt acts as are enjoined or _sanctioned
by his religion and further to propagate his
religi ous views for the edification of
ot hers. "
(1) [1954]S.C. R 1055.
617
This Court has given the correct neaning of the Article, and
we find no justification for the viewthat it grants. a
f undanent al right to convert persons to one's own reli-
gion. It has to be appreciated that the freedomof religion
enshrined in the Article is not guaranteed.in respect of one
religion only, but covers all religions alike, and it can be
properly enjoyed by a person if he exercises his right in a
manner comensurate with the |ike freedom of persons follow
ing the other religions. What is freedomfor one, is free-
dom for the other, in equal neasure, and there can there-
fore be no such thing as a fundamental right to convert any
person to one’'s own religion

It was next been argued by counsel that the Legislatures
of Madhya Pradesh, and Orissa States did not have |egisla-
tive conpetence to pass the Madhya Pradesh Act and the
Orissa Act respectively, because their laws regulate ’'rel-
igion” and fall under the Residuary Entry 97 in List 1 of
the Seventh Schedule to the Constitution

It is not in controversy that the Madhya Pradesh Act
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provides for the prohibition of conversion fromone religion
to. another by use of force or allurenent, or by fraudul ent
neans, and natters incidental thereto. The expressions
"al lurenent” and ’'fraud have been defined by the. Act.
Section 3 of the Act prohibits conversion by use of force
or by allurenent or by fraudul ent nmeans and section 4 pena-
lises such forcible conversion. Simlarly, section 3 of the
Orissa Act prohibits forcible conversion by the use of
force or by inducenent or by any. fraudulent neans, and
section 4 penalises such forcible conversion. The Acts
therefore dearly provide for the maintenance of public
order for, if forcible conversion had not been prohibited,
that woul d have created public disorder in the States.

The expression. "Public order" is of wde conno-
tation. It nust have the connotation which it is neant to
provide as the very first Entry in List Il. 1t has been

held by this Court in Ranmesh Thapper v. The State of
Madras(1l) that “public order" is an expression of wde
connotation and signifies state of tranquility which pre-
vail's anong the nmenbers of ‘a political society as a result
of _internal regulations enforced by the Governnment which
they have established™.

Ref erence nmay al so be made to the decision in Ranjilal Mod

v. State of UP. (2) where this Court has held that the
right of freedomreligion guaranteed by Articles 25 and 26
of the Constitution is expressly made subject to public
order, norality and health, and that "it cannot be predicat-
ed that freedom of religion can have no bearing whatever on
the maintenance of public order or that a law creating an
offence relating to religion cannot under any circunstances
be said to have been enacted in the interests of public
order". It has been held that thesetwo Articles in terns
contenplate that restrictions may be inposed on the rights
guaranteed by themin the interests of public order. Refer-
ence may as well be made to the decision in Arun Ghosh v.
State of WSt Bengal(a) where it has been held that if a
thing disturbs the current of the |life of the comunity,

(1) (1950) S.C.R 594.

(2) (1957) S.C.R 860

(3) (1966) 1 S.C.R 709

618

and does not nerely affect —an-individual, it~ would
amount to disturbance of the public order. Thus if an
att enpt is made to raise comunal passions, e.g. on the

ground that sone one has been "forcibly" converted to anoth-
er religion, it would, in all probability, give rise to an
apprehension of a breach of the public order, affecting
the comunity at large. The inmpugned Acts therefore fal
within: the purviewof Entry | of List Il of /the Seventh
Schedule as they are neant to avoid disturbances to the
public order by prohibiting conversion fromone religion 'to
another in a manner reprehensible to the conscience of the
conmunity. The two Acts do not provide for the regul ation of
religion and! we do not find any justification for the
argunent that they fall under Entry 97 of List | of  the
Sevent h Schedul e.

In the result Cvil Appeals No. 1489 and 1511 of 1974
and Crimnal Appeal No. 255 of 1974 fall and are disnissed
while Cvil Appeals No. 344-346 of 1976 are allowed and the
i mpugned judgnent of the Orissa H gh Court dated 24 Cctober
1972 is set aside. The parties shall pay and bear their own
costs, in Madhya Pradesh appeals. The State shall pay the
respondent costs in the Orissa appeal according to previous
direction.

P. H. P.
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C.As. Nos. 1489 & 1511 of 1974 and
Cr. A No. 255 of 1974 di sm ssed.

C. As. Nos. 344--346 of 1976 all owed.
619




