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Code of Civil Procedure-Section 51, Oder 21, rule 37-
Scope of-Debtor, if could be inmprisoned for failure to pay
hi s debts-Inprisonnent when coul d be ordered.

HEADNOTE
The appellants were the judgment-debtors while the
respondent - bank was the decree-holder. |n execution of the

decree a warrant for arrest and detention in civil prison
was i ssued to the appellants under section 51 and order 21
rule 37 of the Code of Civil ‘Procedure. On an earlier
occasion there had been a sinmilar warrant for ~arrest in
execution of the sane decree. The decree-holders also
proceeded agai nst the properties of the judgnent-debtors and
in consequence all their imovable properties had been
attached for the purpose of sale in discharge of the decree-
debts. A receiver was appointed by the execution court to
manage the properties under attachnent. Even so, the court
had issued a warrant for the arrest of the judgment-debtors
because on an earlier occasion a simlar warrant had already
been issued without any investigation as regards the current
ability of the judgnent-debtors to clear off the debts or
their mala-fide refusal, if any, to discharge the debts.

On the qguestion whether under such circunstances
personal freedom of the judgment-debtors can be held to
ransomuntil repaynent of the debt.

Al'l owi ng the appeal
N

HELD: 1. The words in section 51 which hurt are "or has
had since the date of the decree the nmeans to pay the anount
of the decree." Superficially read this inplies that if at
any time after the passing of an old decree the judgnent-
debt or had come by some resources and had not discharged the
decree he could be detained in prison even though at that
later point of tine he was found to be penniless. This is
not a sound position, apart from being i nhunan goi ng by the
standards of Article 11 of the International Covenant on
Cvil and Political Rights and Article 21. A sinple default
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to discharge is not enough. There nust be sone el enent of
bad faith beyond nere indifference to pay, sone deliberate
or recusant disposition in the past or alternatively current
neans to pay the decree or a substantial part of it. The
provi si on enphasi ses the need to establish not nere om ssion
to pay but an attitude of refusal on demand verging on
di shonest disowning of the obligation under the decree.
Consi derations of the debtor’s other pressing needs and
straitened circunstances will play promnently. [922E-G

2. Unless there be sone other vice or nens rea apart
fromfailure to foot the decree, international |aw frowns on
hol ding the debtor’s person in civil prison, as hostage by
the court. Indiais nowa signatory to this Covenant and
Article 51(c) of the Constitution obligates the State to
"foster respect for

914
international law -and treaty obligations in the dealings of
organi sed peoples w th one another". Even so, until the

Muni ci pal 'Law is changed to acconmpdate the Covenant what
bi nds the courts is the former not the latter. [918A-B]

3. Quondom affluence and current indigence without
i ntervening di shonesty or bad faith in Iliquidating his
l[iability can be consistent with Article 11 of the Covenant
because then no detention is perm ssible under section 51 of
the Code of Civil Procedure. [921(Q

4. The high value of human dignity and the worth of the
human person enshrined in Article 21, read with Articles 14
and 19, obligates the State not to incarcerate except under

aw which is fair, just and reasonable in its procedura
essence. To cast a person in prison because of his poverty
and consequent inability to neet his contractual liability

is appalling. To be poor is no crinme and to "recover" debts
by the procedure of putting one inprison is flagrantly
violative of Article 21 unless there is proof of the mnim
fairness of his wilful failureto pay in spite of his
sufficient nmeans and absence of nmore terribly pressing
claims on his neans such as nmedical bills to treat cancer or
ot her grave ill ness. Unreasonabl eness and unfairness in such
a procedure is inferable fromArticle 11 of the Covenant.
But this is precisely the interpretation put-on the proviso
to section 51 C.P.C and the Ilethal blow of Article 21
cannot strike down the provision as interpreted. [922A-D

JUDGVENT:

ClVIL APPELLATE JURISDICTION. G vil Appeal No. 1991 of
1979.

Appeal by special leave fromthe Judgnent and  Order
dated 9-7-1979 of the Kerala High Court in CR P. No, 1741
of 1979.

M M Abdul Khader and K. M K Nair for the
Appel | ant s.

K. M lyer and V.J. Francis for the Respondent.

The Judgrment of the Court was delivered by

KRISHNA | YER. J.-This litigation has secured specia
| eave from us because it involves a profound issue of
constitutional and international |aw and offers a chall enge
to the nascent chanpions of human rights in India whose
politicised pre-occupation has forsaken the «civil debtor
whose personal liberty is inperilled by the judicial process
itself, thanks to s. 51 (Proviso) and O 21, r. 37, Cvi
Procedure Code. Here is an appeal by judgenent-debtors-the
appel | ant s-whose personal freedomis in peril because a
court warrant for arrest and detention in the civil prison




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 3 of 9

is chasing themfor non-paynent of an anount due to a bank-
the respondent, which has ripened into a decree and has not
yet been di scharged. |Is such deprivation of liberty illegal?
Fromthe perspective of international |aw the question
posed is whether it is right to enforce a contractua
liability by inprisoning
915
a debtor in the teeth of Art. 11 of the Internationa
Covenant on Civil and Political R ghts. The Article reads:
No one shall be inprisoned nmerely on the ground of
inability to fulfil a contractual obligation.
(Enphasi s added)
An apercu of Art. 21 of the Constitution suggests the
guestion whether it is fair procedure to deprive a person of

his personal liberty nmerely  because he has not discharged
his contractual liability in the face of the constitutiona
protection of life and “liberty as expanded by a chain of

ruling of  this Court ~ beginning with Mneka Gandhi’s case.
Article 21 reads:

21. Protection of life and personal liberty.-No
person shall be deprived of ~his Ilife or persona
liberty except according to procedure established by

I aw.

A third, though humdrum question is as to whether, in
this case, s. 51 'hasbeen conplied with in its enlightened
signification. This turns on the hunane neaning of the
provi si on.

Sone m ni mal facts my bear a brief narration
sufficient to bring the two problems we have indicated,
al though we nmust candidly state that the  Special Leave
Petition is innocent of these two issues and the argunents
at the bar have avoided virgin adventures. Even so, the
poi nts have been raised and counsel have hel ped with their
subm ssions. W therefore, proceed to decide.

The facts. The judgment-debtors (appellants) suffered a
decree against themin OS. No. 57 of 1972 in a sum of Rs.
2.5 lakhs, the respondent-bank ‘being the decree-hol der
There are two other noney decrees agai nst the appellants (in
OS 92 of 1972 and 94 of 1974), the total sum payable by
them being over Rs. 7 lakhs..In execution of the decree in
question (O S. 57 of 1972) a warrant for arrest and
detention in the civil prison was issued to the appel lants
under s. 51 and o0.21, r. 37 of the Cvil Procedure Code on
22-6-1979. Earlier, there had been a simlar warrant for
arrest in execution of the sanme decree. Besides this
process, the decree-hol ders had proceeded against the
properties of the judgnent-debtors and in consequence, al
these i movabl e properties had been attached for the purpose
of sale in discharge of the decree debts. It is averred that
the execution court has also appointed a Receiver for the
managenent of the properties under attachnent. In short,

916

the enjoyment or even the power to alienate the properties
by the judgnment-debtors has been forbidden by the court
direction keeping themunder attachnment and appointing a
Receiver to nanage them Nevertheless, the court has issued
a warrant for arrest because, on an earlier occasion, a
simlar warrant had been already issued. The High Court, in
a short order, has summarily dism ssed the revision filed by
the judgnent-debtors against the order of arrest. W see no
i nvestigation having been nmade by the executing court
regarding the current ability of the judgnent-debtors to
clear off the debts or their nmala fide refusal, if any, to
di scharge the debts. The question is whether under such
ci rcunst ances the personal freedom of the judgnent-debtors
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can be held in ransomuntil repaynent of the debt, and if
s. 51 read with O 21, r. 37, CP.C does warrant such a
step, whether the provision of lawis constitutional. tested
on the touchstone of fair procedure wunder Art. 21 and in
conformity with the inherent dignity of the human person in
the light of Art. 11 of the International Covenant on G vi
and Political Rights. A nbdern Shylock is shacked by law s
humane hand- cuff s.

At this stage, we nmay notice the two provisions.
Section 51 runs thus:

51. Subject to such conditions and limtations as may
be prescribed, the Court nmay, on the application of the
decree- hol der, order execution of the decree-

(a) by delivery of any property specifically
decr eed,;

(b) by attachrment —and sale or by sale without
attachment of any property;

(c) Dby arrest and detention in prison

(d) ~ by appointing a receiver; or

(e) in such other nanner as the nature of the
relief granted nmay require.

Provided that, where the decree is for the paynent of
noney, execution by detention in prison shall not be ordered
unl ess, after giving the judgnent-debtor an opportunity of
showi ng cause why he should not be conmitted to prison, the
Court, for reasons recorded in witing, is satisfied-

(a) that the judgment-debtor, with the object or
ef fect of obstructing or del ayi ng t he
execution of the decree-

(i) 1is likely to abscond or - leave the |oca
limts of the jurisdiction of the Court,
or

917

(ii) has, after the institution of the suit
in which the decree was passed,
di shonestly transferred, concealed, or
renoved any  part of his property, or
conmitted any other act of bad faith in
relation to his property, or

(b) that the judgnent-debtor has, or has had
sine the date of the decree, the neans
to pay the anpbunt of the decree or some
substantial part thereof and refuses or
negl ects or has refused or neglected to
pay the sane, or

(c) that the decree is for a sumfor which
the judgment-debt or was bound in a
fiduciary capacity to account.

Expl anation.-In the calculation of the neans of the
j udgrent - debtor for the purposes of clause (b), there shal
be left out of account any property which, by or “under any
law or custom having the force of law for the time being in
force, is exenpt fromattachment in execution of the decree.

(Enphasi s added)

We nay here read al so order 21 Rule 37:

37. (1) Notwi thstanding anything in these rules,

where an application is for the execution of a decree

for the paynent of noney by the arrest and detention in

the civil prison of a judgnent-debtor who is liable to
be arrested in pursuance of the application, the Court
shall, instead of issuing a warrant for his arrest,

issue a notice calling upon him to appear before the
Court on a day to be specified in the notice and show
cause why he should not be committed to the civi
prison:
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Provided that such notice shall not be necessary
if the Court is satisfied, by affidavit, or otherw se,
that, wth the object or effect of delaying the
execution of the decree, the judgnment-debtor is likely
to abscond or |eave the | ocal [imts of t he
jurisdiction of the Court.

(2) Where appearance is not nade in obedience to
the notice, the Court shall, if the decree-holder so
requires, issue a warrant for the arrest of the
j udgrent - debt or .

Ri ght at the beginning, we may take up the bearing of
Art. 11 on the lawthat is to be applied by an Indian Court
when there is a specific provision in the Cvil Procedure
Code, authorising detention
918
for non-paynent of* a decree debt. The Covenant bans
i mprisonnent nerely for~ not discharging a decree debt.
Unl ess there be sone other vice or nmens rea apart from

failure to foot the decree, international law frowns on
hol di ng tthe~ debtor’s person-in civil prison, as hostage by
the court. Indiais nowa signatory to this Covenant and

Art. 51 (c) of the Constitution obligates the State to
"foster respect for international |law and treaty obligations
in the dealings of organised peoples w th one another". Even
so, until the municipal lawis changed to accommpdate the
Covenant what binds the court is the former, not the latter.
A H Robertson in " Huran Ri ghts-in Nat i onal and
International Law' ' rightly points out that  internationa
conventional law nust go through t he process of
transformation into t he muni ci pal law before the
i nternational treaty can becone an internal |aw.

Fromthe national point of view the national rules
alone count.. Wth regard to interpretation, however, it is
a principle generally recognised in national |egal system
that, in the event of doubt, the national rule is 'to be
interpreted in accordance with the State’'s internationa
obl i gati ons.

The position has been spelt out correctly in a Keral a
ruling on the same point. In that case, a judgment-debtor
was sought to be detained under O 21, r. 37 C'P.C _although
he was seventy and had spent away on - his illness the nmeans
he once had to pay off the decree. The observations there
nmade are apposite and nmay bear exception

The [ ast argunent which consuned nost of the tine
of the long argunents of |earned counsel for the

appellant is that the International Covenants on G vi

and Political Rights are part of the law of the |and

and have to be respected by the Minicipal Courts.

Article 11, which | have extracted earlier, -grants

imunity from inprisonment to indigent but® honest

j udgrent - debt or s.

The march of civilization has been a story of
progressive subordination of property rights to

per sonal freedom and a by- pr oduct of this
subordi nation finds noble expression in the declaration
that "No one shall be inprisoned nerely on the ground

of inability to fulfil a contractual obligation." This
revol uti onary change in the regard for the human person
is spanned by the possible shock that a resuscitated
Shyl ock woul d suffer if a nmodern Daniel were to conme to
j udgment
919

when the forner asks the pound of flesh fromAntonio’'s
bosom according to the tenor of the bond, by flatly
refusing the mayhem on the debtor, because the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 9

inability of an inpecunious oblige shall not inperi

his liberty or person under the new dispensation
procl ai med by the Universal Declaration of Human
Rights. Viewed in this progressive perspective we nay
exam ne whether there is any conflict between s. 51 CPC
and Article 11 of the International Covenants quoted
above. As al ready indicated by me, this latter
provision only interdicts inprisonnent if that s
sought solely on the ground of inability to fulfil the
obligation. Section 51 also declares that if the debtor
has no neans to pay he cannot be arrested and detai ned.
If he has and still refuses or neglects to honour his
obligation or if he commts acts of bad faith, he
incurs the liability to inmprisonnment under s. 51 of the
Code, but this does not violate the mandate of Article

11. However, if he once had the means but now has not
or if he has noney now on which there are other
pressing clainms, it is violative of the spirit of

Article 11 toarrest and confine himin jail so as to
coerce himinto paynment..........

The judgrment dealt with the effect of international |aw and

t he

enforceability of~ such law at the instance of

individuals within the State, and observed:

920

The renedy for breaches of International Lawin
general is not to be found in the law courts of the
State because International Law ‘per se or proprio

vigore has not the force or authority of «civil |aw,
till under its'inspirational inpact actual |egislation
is undertaken. I agree that the Declaration of Hunman

Rights nerely sets a conmmon standard of “achi evenent for
all peoples and all nations but cannot create a binding
set of rul es. Menber States may seek, " through
appropriate agencies, to initiate action when these
basic rights are violated; ~but _individual citizens
cannot conplain about their breach in the nunicipa
courts even if the country concerned has adopted the

covenants and ratified the (operational protocol. The
i ndi vidual cannot cone to Court but nmay conplain to the
Human Rights Committee, which,  in turn, wll set in

noti on other procedures. In short, the basic hunan
rights enshrined in the International Covenants above
referred to, may at best informjudicial institutions
and inspire legislative action wthin nenber-States;
but apart from such deep reverence, renedial action

at the instance of an aggrieved individual is beyond
the area of judicial authority.

VWil e considering the international inpact of internationa
covenants on nunicipal law, the decision concluded:

I ndeed the construction | have adopted of s. 51
CPC has the flavour of Article 11 of the Human Rights
Covenants. Counsel for the appellant insisted that |aw
and justice must be on speaking terns-by justice he
meant, in the present case that a debtor unable to pay
nust not be detained in civil prison. But - ny
interpretation does put law and justice on speaking
terms. Counsel for the respondent did argue that
I nt ernati onal Law is t he vani shi ng poi nt of
jurisprudence is itself vanishing in a world where
humanity is noving steadily, though slowy, towards a
worl d order, led by that intensely active, although yet
i neffectual body, the United Nations Organisation. Its
resolutions and covenants mnmirror the conscience of
manki nd and insoninate, wthin the nenber States,
progressive legislation; but till this last step of
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actual enactnent of law takes place, the citizen in a
worl d of sovereign States, has only inchoate rights in

t he donestic Courts under t hese i nternationa
covenants.
VWiile dealing with the inpact of the Dicean rule of |aw on
positive law, Hood Phillips wote-and this is all that the

Covenant neans now for Indian courts adm ni stering nmunicipa
| aw

The significance of this kind of doctrine for the

English lawer is that it finds expressionin three

ways. First, it influences |egislators. The substantive

law at any given tine may approximate to the "rule of

law', but this only at the wll of Parlianent.
Secondl vy, its principl es provi de canons of
interpretation which express t he i ndi vi dualistic

attitude of English courts and of those courts which
have foll owed the “English tradition. They give an

i ndi cation of how the law will be applied and
| egi sl ation interpreted. English courts lean in favour
of .the liberty of the «citizen, especially of his

person: they interpret strictly statutes which purport

to dimnish that liberty, and presune that Parlianment

does not intendto restrict private rights in the

absence of clear words to the contrary.
921

The positive comitment of the States Parties ignites
| egi sl ative action at home but does not automatically nake
the Covenant an enforceable part of  the corpus juris of
I ndi a.

| ndeed, the Central Law Commi ssion, in. its Fifty Fourth
Report, did cognise the Covenant, while dealing with s. 51
C.P.C:

The question to be considered is, whether this
node of execution should be retained on the  statute
book, particularly in view of the provision in the

International Covenant on Cvil and Political Rights
prohi biting inprisonment for a nmere non-perfornance of
contract.

The Law Commission, in its unani nous report, quoted the key
passages from the Kerala ruling referred to above and
endorsed its ratio. "W agree with this view said the Law
Conmi ssion and adopting that neaning as the correct one did
not recommend further change on this facet of the Section
It is inmportant to notice that, interpretationally speaking,
the Law Conmi ssion accepted the dynanmics ~of the changed
ci rcunst ances of the debtor

However, if he once had the neans but now has not,
or if he has nobney now on which there are other
pressing clains, it is violative of the spirit of
Article 11 to arrest and confine himin jail so/as to
coerce himinto paynent.

This is reiterated by the Comm ssion

| mprisonnent is not to be ordered nerely because,
i ke Shyl ock, the creditor says:

"I crave the law, the penalty and forfeit of ny
bond. "

The | aw does recognise the principle that "Mrcy
is reasonable in the time of affliction, as clouds of
rain in the time of drought.”

We concur wth the Law Conmission in its construction

of s. 51 CP.C It follows that quondom affluence and
current indigence wthout intervening dishonesty or bad
faith in liquidating his liability can be consistent with

Art. 11 of the Covenant, because then no detention is
perm ssi ble under s. 51, C. P.C
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Equal |y nmeaningful is the inport of Art. 21 of the
Constitution in the context of inprisonnment for non-paynent
of debts. The high
922
val ue of human dignity and the worth of the hunan person
enshrined in Art. 21, read with Arts. 14 and 19, obligates
the State not to incarcerate except under law which is fair
just and reasonable in its procedural essence. Maneka
Gandhi’s case as developed further in Sunil Batra v. Delh
Administration, Sita Ram& Os. v. State of U P. and Suni
Batra v. Delhi Adm nistration |ays down the proposition. It
is too obvious to need elaboration that to cast a person in
pri son because of his poverty and consequent inability to
neet his contractual liability is appalling. To be poor, in
this land of daridra Narayana, is no crinme and to 'recover’
debts by the procedure of putting one in prison is too
flagrantly violative of Art. 21 unless there is proof of the
mnimal fairness  of his wlful failure to pay in spite of
his sufficientt means and absence of nore terribly pressing
claims on hi's neans such as nedical bills to treat cancer or
ot her grave illness. Unreasonableness and unfairness in such
a procedure is inferable fromArt. 11 of the Covenant. But
this is precisely the interpretation we have put on the
Proviso to s. 51 CP.C.and the lethal blowof Art. 21
cannot strike down /the provision, as now interpreted.

The words which hurt are "or has had since the date of
the decree, the neans to pay the anount of the decree". This
implies, superficially read, that ~if at any tine after the
passing of an old ‘decree the judgnent-debtor had cone by
sone resources and had  not discharged the decree, he could
be detained in prison even though at that |ater point of
time he was found to be penniless. This is not a sound
position apart from being i nhunan going by the standards of
Art. 11 (of the Covenant) and Art. 21 (of the Constitution).
The sinple default to discharge i's not enough. There nust be
some el ement of bad faith beyond nere indifference to pay,
sone deliberate or recusant dispositionin the past or
alternatively, current neans to pay the decree 'or a
substantial part of it. The provision enphasi ses the need to
establish not nere omission to pay but an attitude of
refusal on demand verging on dishonest disowning of the
obligation under the decree. Here considerations of the
debtor’s other pressing needs and straitened circunstances
will play promnently. W would have, by this construction
sauced law with justice, harnonised s. 51 with the Covenant
and the Constitution.

The question nmay squarely arise sone day as to whet her
the Proviso to s. 51 read with O 21, r. 37 is in excess of
the Constitutiona
923
mandate in Art. 21 and bad in part. |In the present case
since we are remitting the matter for reconsideration, the
stage has not yet arisen for us to go into the vires, that
is why we are desisting fromthat essay.

In the present case the debtors are in distress because
of the blanket distraint of their properties. Watever night
have been their means once, that finding has becone obsol ete
in view of later happenings; Sri Krishnamurthi Ilyer for the
respondent fairly agreed that the |aw being what we have
stated, it is necessary to direct the executing court to re-
adj udi cate on the present neans of the debtors vis a vis the
present pressures of their indebtedness, or alternatively
whet her they have had the ability to pay but have inproperly
evaded or postponed doing so or otherwi se dishonestly
conmitted acts of bad faith respecting their assets. The
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court will take note of other honest and urgent pressures on
their assets, since that is the exercise expected of the
court under the proviso to s. 51. An earlier adjudication
will bind if relevant circunstances have not naterially
changed.

We set aside the judgment under appeal and direct the
executing court to decide de novo the neans of the judgnent-
debtors to discharge the decree in the light of the
interpretation we have given.

P.B. R Appeal al | owed.
924




