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CASE NO. :
Appeal (civil) 2025 of 1997

PETI TI ONER
Bi har State M neral Dev. Corpn. & Anr.

RESPONDENT:
Vs.
Encon Builders (1) Pvt. Ltd.

DATE OF JUDGVENT: 21/08/2003

BENCH
CJlI & S.B. Sinha.

JUDGVENT:
JUDGMENT

S.B. SINHA, J :

The appel | ants before the High Court are in appeal before us
agai nst the judgnent and order dated 10.9.1996 passed by the Hi gh Court
of Patna, Ranchi Bench, Ranchi, in Msc. Appeal No.176 of 1995 (R
di smi ssing an appeal preferred by the appellants herein purported to be
interms of Section 39(1)(i) of the Arbitration Act, 1940 ('the Act’
for short), against an order dated 11.9.1995 passed by the Subordinate
Judge- VI, Ranchi, allowing Arbitration (Msc.) Case No.39 of 1995 filed
by the respondent herein.

The basic fact of the matter is not in dispute. Appellant No.1
herein invited tender for renoval of soil, sandstone, shale,
congl oner ates/ coal etc. and stacking it up to a distance of 1. k.m
Pursuant to or in furtherance of the notice inviting tender issued by
Appel l ant No.1, the respondent herein submitted his tender which was
accepted. According to the appellants, the respondent failed and
negl ected to produce 10,000 MT. of coal per nmonth and stack the sane
in the dunmp yard which was the subject-nmatter of the agreement dated
17.3.1992, as a result whereof the balance job was got done by another
agency.

According to the appellants by reason of the aforenentioned acts
of om ssion and commi ssion on the part of the respondent, it suffered a
huge | oss. The agreenent of the respondent, however, was not expressly
cancel | ed by Appellant No.2 herein. The respondent herein allegedly
i nvoked the purported arbitration agreenent contained in the said
agreenment dated 17.3.1992.

Cl auses 37, 59 and 60 which, according to the appel lants, are
rel evant for the purpose of this case read thus :

"37. It will be at the absolute discretion of the
Managi ng Director of the Corporation to termnate the
agreenment in the followi ng events :

a. If the excavation work is found to be

unsati sfactory.

b. If the agency be involved in any action

i nvol vi ng noral turpitude.

C. If the agency be involved in any action causing

breach of peace indiscipline at the Mnes or
stops the work before the expiry of the
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agreenment peri od.

d. If the agency fails to conply with any of the
terns and conditions contained herein or that

woul d be mutually agreed upon for the execution

of the work.

e. If the agency fails to pay full wages to

wor knmen as per prevailing act/awards fromthe
nmanagenent premi ses and in presence of

Cor poration authorised representative.

Before term nating the agreenent, one nmonth's
noti ce under registered post on the address
given in this agreement wll be given to the
agency without prejudice to the right and claim
under the agreenment and the corporation; wll
have the right to adjust such anount towards
the financial |ossthat corporation mght incur
due to such acts or comm ssions of the agency
frombills or security deposit or earnest
deposit or through other |egal proceedings."

59. If during course of -inspection or on
reports of officers of the Corporation the
Managi ng Director finds that the working
operation are not carried out in a workman |ike
nmanner or paynents to worknen are not made
timely and according to provisos of the rules
and regul ati ons he may inmpose fine onthe
agency up to a maxi mum of rupees five thousand
at a tine depending on the gravity of the

vi ol ati ons.

60. In case of any dispute arising out of the
agreenment, the natter shall be referred to the
Managi ng Director, Bihar State Mneral

Devel opnent Corporation Linmted, Ranchi, whose
deci sion shall be final and binding."

The respondent al so all egedly nade cl aim agai nst the appellants.

The di sputes were said to have been referred to Appellant No.2 herein
purported to be in ternms of clause 60 of the said agreement. But who
referred the said dispute and how it was done is not borne out fromthe
records.

Al'l egedly, 22.6.1995 was the date fixed for hearing of the matter

bef ore Appellant No.2 whi ch was subsequently adjourned to 6.7.1995.

The respondent herein questioned the validity of clause 60 of the
agreement by a letter dated 15.7.1995.

It thereafter filed an application under Section 33 of the Act in

the Court of the Subordi nate Judge-VlI, Ranchi. The said application
was al | owed by the | earned Subordi nate Judge, by reason of an order
dated 11.9.1995, whereby and whereunder, Appellant No.2 was restrai ned
fromacting as an Arbitrator. The | earned Judge further held that

cl ause 60 of the agreenent cannot be construed to be an arbitration
agr eenent .

Aggri eved thereby and dissatisfied therewith, the appellants
preferred an appeal before the H gh Court. By reason of the inpugned
judgrment, the said appeal was dism ssed. The appellants are in appea
bef ore us agai nst the said judgnent.
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M. Dinesh Dwivedi, |earned senior counsel appearing on behalf of

the appellants, would subnit that the courts below committed manifest
illegality in passing the inpugned judgnent insofar as they held that
cl ause 60 of the agreenment does not constitute an arbitrati on agreenent
as the sane satisfies the definition thereof as contained in Section
2(a) of the Act, insofar as it contains the foll ow ng essentia

el ements of an arbitration agreenent, nanely, (a) the agreenent is in
witing; (b) the agreenment is to submit a present or a future

di fference; (c) dispute is to be referred to a naned arbitrator; and
(d) the decision of the arbitrator is final

The | earned counsel woul d contend that as the essential elements

of arbitration are satisfied fromclause 60 of the agreenent, it was
not necessary to specifically use the term nology 'arbitration

therefor and no particular formis required therefor. Reliance in this
connection has been placed on Snt. Ruknmani bai Gupta vs. The Col |l ector,
Jabal pur and others [AIR 1981 SC 479].

The | earned counsel would further submt that the H gh Court

further erred insofar as it failed to take into consideration the fact
that an enpl oyee of ‘the Principal can be named as an arbitrator
wher ef or bias on hi's part cannot be presumed. Strong reliance in this
behal f has been placed on The Secretary to the Governnment, Transport
Deptt., Madras vs. Munuswany Mudaliarand others [AIR 1988 SC 2232],
State of U P. vs. Tipper Chand [(1980) 2 SCC 341], K K Mdi vs. MN.
Mdi & Ors. [JT 1998 (1) SC 407], M chael Gol odetz and Ot hers vs.

Seraj uddin and Co. [AILR 1963 SC 1044] and State of Orissa and Qthers
vs. Narain Prasad and Others [(1996) 5 SCC 740].

The short question which arises for consideration in this appea
is as to whether the | earned court below commtted an illegality in
refusing to refer the matter to arbitration

The essential el enents of an arbitration agreenent ‘are as foll ows

(1) There nust be a present or a future difference in
connection with some contenplated affair

(2) There nmust be the intention of the parties to settle
such difference by a private tribunal

(3) The parties nmust agree in witing to be bound by the
deci si on of such tribunal

(4) The parties nmust be ad i dem

There is no dispute with regard to the proposition that for the
purpose of construing an arbitration agreenent, the term arbitration
is not required to be specifically nentioned therein. The H gh Court,
however, proceeded on the basis that having regard to the facts and
circunstances of this case, the arbitration agreenent could have been
given effect to. We mmy, therefore, proceed on the basis that C ause
60 of the Contract constitutes an arbitration agreenent.

A finding has been arrived at by the Hi gh Court that the Second
Appel |l ant was the only conpetent authority to arrive at his
satisfaction that the agreenent was liable to be termnated. By reason
of the power conferred upon the Managing Director of Appellant No.1, he
is also entitled to inpose fine on the contractor depending upon the
gravity of violation of the agreenent.
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The respondent woul d contend that although the agreenent was not
expressly terminated, the work had illegally been re-allotted to

anot her agency by the second appellant. The correctness or otherw se of
the said decision on the part of the second appellant was in question
The High Court, therefore, arrived at a finding that as for all intent
and purport the agreenent was term nated by Appellant No.2, he could
not assune the role of an arbitrator.

There cannot be any doubt whatsoever that an arbitration
agreenment nust contain the broad consensus between the parties that the
di sputes and di fferences should be referred to a donestic tribunal

The said domestic tribunal must be an inmpartial one. It is a well-
settled principle of 1aw that a person cannot be a judge of his own
cause. It is further well-settled that justice should not only be done

but manifestly seen to be done.

Actual bias would lead to an automatic disqualification where the
deci si on maker is shown to have an interest in the outcone of the case.
Actual bias denotes an arbitrator who allows a decision to be

i nfluenced by partiality or prejudice and thereby deprives the litigant
of the fundanental 'right to a fair trial by an inpartial tribunal

The case at hand not only satisfies the test of real bias but

al so satisfies the real danger as well as suspicion of bias. [ See
Kumaon Mandal Vi kas Nigam Ltd. vs. Grja Shankar Pant and O hers
[(2001) 1 scCC 182].

I'n Judicial Review of Administrative Action, by De Snmith, Wolf
and Jowel|l (Fifth Edition at page 527), the lawis stated in the
followi ng terns

"The various tests of bias thus range along a
spectrum At the one end a court wll require that,
before a decision is invalidated, bias nust be shown
to have been present. At the other end of the
spectrum the court will strike at the decision where
a reasonabl e person woul d have a reasonabl e suspicion
fromthe circunstances of the case that bias night
have infected the decision. |In between these
extremes is the "probability of bias" (this being
closer to the "actual bias" test), and the
"possibility of bhias" (this being closer to that of
reasonabl e suspicion)".

In "The Law and Practice of Commercial Arbitration in England by
Sir Mchael J. Mustill and Stewart C. Boyd, it is stated

"Since the general principles of law relating

to bias apply in the same way to arbitrations as to
other tribunals, and since instances which are
sufficiently serious to bring about the intervention
of the Court are very rare indeed, there is no need
to deal with the subject in detail."
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In "Russell on Arbitration’, 22nd Edition, the lawis
stated thus :

"4-030 Actual and apparent bias. A distinction is
made between actual bias and apparent bias. Actua
bias is rarely established, but clearly provides

grounds for renoval. Mre often there is a suspicion
of bias which has been variously described as
apparent or unconscious or inputed bias. |In such

majority of cases, it is often enphasized that the
chal | enger does not go so far as to suggest the
arbitrator is actually biased, rather that sonme form
of objective apprehension of bias exists.

4-032 Pecuniary interest. There is an automatic

di squalification for an arbitrator who has a direct
pecuni ary interest in one of the parties or is

ot herwi se so closely connected with the party that
can truly be said to be a judge in hi's own cause.

5-052 Inpartial. Section 33(1) of the Arbitration
Act 1996 states that the tribunal nust act

"inpartially". An arbitrator nust al so appear
inmpartial and if there are justifiable doubts as to
his inmpartiality this will provide a ground for his

renoval by the court under section 24(1)(a) of the
Arbitration Act 1996 or nmay nmean-that the award can
be chal | enged. "

M. Dwivedi placed strong reliance in Minuswany Midaliar’s case
(supra). In that case an application under Section 5 of the Act was
filed. Furthernore, the fact of the said case is not applicable in the
present case inasmuch as therein actual work by the contract did not
start. In that situation, the risk and cost clause was invoked. The
only contention raised therein was that as the said clause was invoked
by the Chief Engineer; the Superintending Engineer being an inferior
authority to himwould not be in a position to dispense with the
justice effectively. It was, in that situation, held by this Court as
under

"This is a case of renoval of a naned arbitrator
under S.5 of the Act which gives jurisdictionto the
Court to revoke the authority of the arbitrator.
VWhen the parties entered into the contract, the
parties knew the ternms of the contract including
arbitration clause. The parties knew the schene and
the fact that the Chief Engineer is superior and the
Superi nt endi ng Engi neer is subordinate to the Chief
Engi neer of the particular Crcle. |In spite of that
the parties agreed and entered into arbitration and
i ndeed submtted to the jurisdiction of the

Superi ntendi ng Engi neer at that tinme to begin with,
who, however, could not conplete the arbitration
because he was transferred and succeeded by a

successor. In those circunmstances on the facts
stated no bias can reasonably be apprehended and made
a ground for renoval of a naned arbitrator. |In our
opi nion this cannot be, at all, a good or valid | ega

ground. Unless there is allegation agai nst the naned
arbitrator either against his honesty or capacity or
mala fide or interest in the subject-matter or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 6 of 7

reasonabl e apprehensi on of the bias, a naned and
agreed arbitrator cannot and should not be renopved in
exercise of a discretion vested in the Court under
S.5 of the Act."

Such is not the position here.

In Serajuddin’s case (supra), this court was concerned with an
application under Section 34 of the Arbitration Act. It was held

"...The Court insists, unless sufficient reason to
the contrary is nade out upon conpelling the parties
to abide by the entire bargain, for not to do so
woul d be to allow a party to the contract to
approbate and reprobate, and this consideration may
be stronger in cases where there is an agreenent to
submit the dispute arising under the contract to a
foreign arbitral tribunal..."

It was further observed

"...The Court ordinarily requires the parties to
resort for resolving disputes arising under a
contract to the tribunal contenpl ated by themat the
time of the contract. That is not because the Court
regards itself bound to abdicateits jurisdiction.in
respect of disputes within its cognizance : it nerely
seeks to pronpote the sanctity of contracts, and for
that purpose stays the suit..."

In the said case, the question of 'bias on the part of the
arbitrator did not fall for consideration

In Narain Prasad’'s case (supra), this Court was not dealing with

an arbitration matter but with the conduct of the parties in relation

to enforcenment of a contract in a liquor vend. Therein the respondent
filed a wit petition for coming out his contractual obligation and in
the said fact situation obtaining therein this Court observed

"...A person who enters into certain contractual
obligations with his eyes open and works the entire
contract, cannot be allowed to turn round, according
to this decision, and question the validity of those
obligations or the validity of the Rules which
constitute the terms of the contract. The

extraordi nary jurisdiction of the H gh Court under
Article 226, which is of a discretionary nature and
is exercised only to advance the interests of
justice, cannot certainly be enployed in aid of such
persons. Neither justice nor equity is in their
favour™".

In KK Mdi's case (supra), clause 9 of a nenorandum of

agreement cane up for consideration, which was in the followi ng terns :
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“Inpl ementation will be done in consultation with the
financial institutions. For all disputes,
clarifications etc. in respect of inplenentation of
this agreenment, the same shall be referred to the
Chairman, |IFCl or his nom nees whose decisions wll
be final and binding on both the groups."”

It was held that the sane did not constitute an arbitration
cl ause.

Yet again in Tipper Chand' s case (supra) whereupon reliance has
been placed by M. Dwivedi, the follow ng clause was not held to be
an arbitration clause :

"For any 'di-spute between the contractor and the
Depart ment t he deci sion of 'the Chief Engi neer PWD
Janmmu and Kashmir, will be final and bindi ng upon the
contract."

As in the instant case, the test of bias on the part of Appellant

No.2 is fully satisfied, the inmpugned order is unassailable. As bias on
the part of the second Appellant goes to the root of his jurisdiction
to act as an arbitrator, the entire action is a nullity.

As the acts of bias on the part of the second appellant arose

during execution of the agreenent, the question as to whether the
respondent herein entered into the agreenment with his eyes wi de open or
not takes a back-seat. An order which |acks inherent jurisdiction
woul d be a nullity and, thus, the procedural |aw of waiver or estoppe
woul d have no application in suchia situation

It will bear repetition to state that the action of the second

appel lant itself was in question and, thus, indisputably he could not
have adj udi cated thereupon in terms of the principle that nobody can be
a judge of his own cause.

Furthernore, as the | earned Subordinate Judge, inter alia, held
that clause 60 did not constitute an arbitration agreenent, the sane
could not have been the subject-matter of an appeal under Section
39(1)(i) of the Act inasmuch as thereby the arbitration agreenment was
not superseded.

For the reasons aforementioned, there is no nerit in this appea
which is dismssed. As the respondent did not appear, there shall be
no order as to costs.




