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ACT:

Constitution of India, 1950:

Articles 12, 14,/ 19, 32, 136, 226, 298. 299-Covernnent
Contracts. - Rai | way Board- Tender to supply, cast st ee
bogi es-Three of the tenderers quoting identical price-
I nf erence of formation of cartel-Board' s  decision of
dual pricing to control unfair trade practice and not to
accept | owest price-Held, dual pricing “under certain
circunst ances nay be reasonabl e- Rai | ways deci sion to adopt
dual pricing under the circunstances was bonafi de.
Admi ni strative Law.

Gover nnment contracts-Judicial review of.

Doctri ne of Legiti mate Expect at i-on- Concept, scope and
applicability of.

Words and Phrases. -

"Cartel ", "predatory. "-Meaning of.
HEADNOTE:
These special |leave petitions were disposed of by this

Court’s order dated 14.1.1993.By the said order the Court
gave its conclusions and certain directions observing that
reasons In support thereof would be given at a | ater stage.
Gving the reasons in support of the conclusions, this
Court,

HELD: 1.1 The Governnment in a Wl fare State has the w de
powers in regulating and dispensing of special services like
| eases, licences, and contracts etc. The CGovernment  while
entering Into contracts or issuing quotas is expected not to
act like a private individual but should act in conformty
with certain healthy stan-
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dards and norns. Such actions should not be arbitrary,
irrational or irrelevant. In the matter of awar di ng
contracts, inviting tenders is considered to be one of the
fair ways. |If there are any reservations or restrictions

then they should not be arbitrary and nmust be justifiable on
the basis of sonme policy or valid principles which by
thensel ves are reasonable and not discrinmnatory. (144-GH
145- A)

Er usi an Equi prent and Chemicals Ltd. v. State of West Benga
[1975] 2 SCR 674,
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Ramana Dayaram Shety v. The International Airport Authority
of India and Ors. [1979] 3 SCR 1014, and Kasturi Lal Lakshm
Reddy v. State of Janmu and Kashmir and Anr. [1980] 3 SCR
1338, relied on.

1.2 The concept of reasonableness rinds its positive
mani festation and expression in the lofty ideal of socia
and economc justice which inspires and aninates the
Directive Princi pl es, and Article 14 strikes at
arbitrariness In State action. (149-QC)

Maneka Gandhi v. Union of India. [1978] 2 SCR 621, and E.P.
Royappa v. State of Tami| Nadu & Anr. [1974] 2 SCR 348,
relied on.

1.3 The policy of the Government is to pronote efficiency
in the administration, 'to provide an incentive to the
unecononi c units to ~achieve efficiency, to pr ohi bi t
concentration of econom c power and to control nonopolies so
that the ownership-and control of the material resources of
the comunity are so distributed as best to subserve the
conmon | good, and to ensure that while pronoting industria
growmh there is reduction in concentration of wealth and
that the economc power is brought about to secure socia
and econom ¢ justice. (159-F, 161-C)

Monopol i es I nquiry Comm ssion’s Report, referred to.
American Jurisprudence 2-vol. 54. p. 668, referred to.

1.4 In view of /the conditions in the tender notice,
validity whereof was not questioned, the Governnent had the
right to either accept or
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reject the | owest offer. Froma perusal of the  proceedi ngs
of the Tender Committee as well as the opinion expressed by
the Financial Conm ssioner and the other nmenbers of Railway
Board, it is clear that Rs. 76,000 per bogie could be the
reasonabl e price and the post tender offer at a |lower price
was made wth the hope that the three  big manufacturers
woul d get the entire or larger quantity allotted,-which, if
accepted, would result in monopoly extinguishing the snaller
manuf acturers. (46 D-Q

State of Utar Pradesh and others v. Vijay Bahadur /' Singh
and others [1982]2 SCC365, State of Orissa and O's. v.
Hari narayan Jai swal and Ors. [1972] 3 SCR 784, G B. ~ Mahaj an
and others V. Jal gaon Municipal Council and others [1991] 3
SCC 91, State of Madhya Pradesh & ors. v. Nandial Jaiswal &
Os. [1987] 1 SCR 1, Shri Sitaram Sugar Co. Ltd. V. Union
of India [1990] 3 SCC 223, RK @Grg v. Union of India
[ 1981] 4 SCC 675, and Peerless GCeneral Finance and
Investment Co. Limited and another etc. v. Reserve Bank of
India etc. [1992] 2 SCC 348, relied on.

2.1 The <cartel 1is an association of producers who by
agreenent anong thenselves attenpt to control " production
sale and prices of the product to obtain a nmonopoly in any
particular, industry or commodity. It anmounts to an wunfair
trade practice which is not in the public interest. The
intention to acquire nonopoly power can be spelt out  from
formati on of such a cartel by sone of the producers.(167B-C)
Collins English Dictionary; Wbster conprehensive Dictionary
International Edition; chanber’s English Dictionary; Black's
Law Dictionary: A Dictionary of Mdern Legal Usage by Bryan
A. Garner; American Jurisprudence 2d Vol. 54, page 677-
referred to.

2.2 However, the determ nation whether an agreenent unrea-
sonably restrains the trade depends on the nature of the
agreement and on the surrounding circunstances that give
rise to an inference that the parties intended to restrain
the trade and nonopolise the sanme. (167 C-D)

131
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National Electrical contractors Associations, Inc, et, at,
Nati onal constructors Associations et. al., Federal Reporter
2d Series, 678 page 492, Matsushita Electric Industrial Co.
Ltd., et. at v. Zenith Radio Corporation et al, 89 L.Ed.
2d 538, referred to.

2.3 Monopoly is the power to control prices or exclude
conpetition fromany part of the trade or conmerce anong the
producers. The price fixationis one of the essentia
factors. (171-E)

Ameri can Jurisprudence 2d Vol. 54, referred to.

2.4 A mere offer of a lower price by itself though may
appear to be predatory, does not manifest the requiste
intent to gain nmonopoly and in the absence of a specific
agr eenment by way of ~a. concerted action suggesti ng
conspiracy, the formation of a cartel ambng the producers
who offered such [ower price cannot readily be inferred.
(172 B-C

Mat sushita Electric Industrial Co. Ltd. et. al. v. Zenith
Radi o Corporation et. al. 89 L.Ed. 2d 538, referred to.
Webst er . ‘Conprehensive Dictionary, lnternational Edition; A
di ctionary of Mdern Legal Usage by Bryan A. Garner; Collins
English Dictionary Black’s Law Dictionary; The oxford
English Dictionary Vol. VLI, referred to.

2.5 The opinion of the Tender Conmittee that the identica
price quoted by the three big manufacturers was a carte
price, was only a suspicion which got strengthened by post-
tender attitude of the said manufacturers- who quoted a
much | esser price, ‘and cannot positively be concluded on the
basis of these two circunstances alone. There is not enough
material to conclude that in fact there was formation of a
cartel. (173 B-C

2.6 A nere quotation of identical price and an offer of
further reduction by thenselves could not entitle the said
manuf acturers automatically to corner the entire market by
way of nonopoly since the final allotnent of quantities
vested in the authorities who in their
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di scretion can distribute the same to all the nanufacturers
including these three big manufacturers on certain /basis.
Besi des. the authorities reserved a right to reject a |ower
price. (172-F, 173-A-B)

2.7 However, the opinion regarding formation of a carte
entertained by the concerned authorities including the
M ni st er was not malicious nor was actuated by any
ext raneous considerations. They entertained a  reasonable
suspi ci on based on the record and other surroundi ng
ci rcunmst ances and only acted in a bonafi de nmannerin taking
the stand that the three big manufacturers formed a cartel.
(173-0

3.1 The Ilegitimcy of an expectation can be Inferred only
if it 1is founded on the sanction of law or custom or an
established procedure followed in regular and nat ur a
sequence. It Is distinguishable froma genui ne expectati on.
Such expectation should be justifiably legitimte and
protectable. Every such legitinate expectation does not by
itself fructify into a right and therefore it does not
ampbunt to a right in the conventional sense, A case of
legitimte expectation would arise when a body by
representation or by past practice aroused expectation which
it would be within its powers to fulfil. The claimbased on
the principle of legitimte expectation can be sustai ned and
the decision resulting in denial of such expectation can be
guashed provi ded the same is found to be unfair
unreasonabl e, arbitracy and violative of principle of
natural justice. (182-C, 192-A)
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Food Corporation of Indiav. Ms Kandhenu Cattle Feed
Industries JT (1992) 6 S.C. 259, relied on.

Hal sbury’s Law of England. fourth Edition, vol. 1 (1) 151,
Admi nistrative Laws of England, Sixth Edition by HWR
Wade, page 424, 522, referred to.

Schmdt v. Secretary of State for Home Affairs (1969) 2 Ch.
149; A G of Hong Kong v. Ng Yeun Shiu (1983) 2A C 629;In
Council of Civil Service Unions and others v. Mnister for
the Civil Service (1984) Vol.3 Al ER 935, Amarjit Singh
Ahluwalia v. The State of Punjab & Ors. [1975] 3 SCR 82;
Att. Getz. for New South Wales v. Quin [1990] Vol. 64
Australian Law
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Journal Reports 327; "R v. Secretary of State for the Hone
Departnment ex parte Ruddock & Ors. (1987)2 All E R 518,
Breen v. Anal canmated Engi neering Union & Ors. (1971) 2 Law
Reports Queen Bench Division 173, referred to.

3.2 Legitimate expectation gives the applicant sufficient
locus 'standi ~ for ~judicial review and the doctrine of
| egiti mat'e expectation is to be confined nostly to, right of
a fair hearing before a decision which results in negativing
a promise or wthdrawing an undertaking is taken. The
doctrine does not give scope to claim relief straightaway
fromthe adm ni strative authorities as no crystalised right
as such is involved. (191-F)

Navyoti Coo- Group Housing Society etc. v. Union of India &
QO hers (1992) 2 Scale 548; Findlay v. Secretary of State for
the Honme Department (1984) 3 All E R801 and Council of Civil
Servi ce Unions case Lord dipl ock--

3.3 Legitinmate expectation being | ess then right operate in
the field of public and not private |aw and to sone extent
ought to be protected thought not guaranteed. (193-C

3.4 Legitimte expectations nay conme in various forms and
owe their existence to different kind of circunstances. By
and large they arise in cases of pronotions which are in
normal course expected, though not guaranteed by way of a
statutory right, in cases of contracts, distribution of
| ar gess by the Governnent and in sonmewhat simlar
situations. (193-D)

3.5 Protection of legitimte expectation wuld not be
avail able where an overriding public interest requires
ot herw se. The protection is limted to that extent and a
judicial review can be within those linmts. (191-H 192-A-
B) .

3.6 A person who bases his claim on the .doctrine of
legitimate expectation, in the first instance, nust ~ satisfy
that there is a foundation and thus has | ocus standi to make
such a claim The decision taken

134
by the authority rmust be found to be arbitrary, unreasonable
and not taken in public interest. It that be so then what

should be the relief is again a matter which depends on
several factors. (192-C-D-E)
3.7 The <courts jurisdiction to interfere is very. Mch
limted and nuch less in granting any relief in a claim
based purely on the ground of 'legitimte expectation’. A
deci sion denying a legitinate expectation based on a policy
or change of an old policy, or in the public interest either
by way of G O, rule or is made by way of a |egislation does
not qualify for interference unless in a given case, the
deci sion or action taken anmpunts to an abuse of power. (193-
E-F)

Att. Gen. for New South Wales v. Quin [1990]

Vol. 64 Australian Law Journal Reports 327,

referred to.
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Public Law and Politics-edited by Carol Harlow, referred to.
3.8 Therefore the limtation is extrenely confined and if
the according of natural justice does not condition the
exerci se of the power. The concept of legitimte
expectation can have no role to plan and the Court nust not
usurp the discretion of the public authority which is
enmpowered to take the decisions under |aw and the court is
expected to apply an objective standard which | eaves to the
deciding authority the full range of choice which the
| egislature is presumed to have intended. Even in a case
where the decision is left entirely to the discretion of the
deciding authority w thout any such |egal bounds and if the
decision is taken fairly and objectively, the court will not
interfere on the ground of procedural fairness to a person
whose interest based on legitinate expectation nmnight be
affected. (193-G A, 194-A)

3.9 If a denial of legitimte expectation in a given case

anmount s to _denial of right guar ant eed or is
arbitrary,discrimnatory, wunfair or based, gross abuse of
power or. _violation of principles of natural justice, the

sane can be questioned on’ the well-known grounds attracting
Article 14 but a claimbased on nere legitimte expectation
wi thout anything nore cannot ipso facto give a right to
i nvoke these principles.” It can be one of the grounds to
consider but the court must lift the veil .and see whether
the decision is violative of these principles warranting
interference. (194-E-F)
135
3.10 The concept of legitimte expectation is "not the key
whi ch unl ocks the treasury of natural justice and it ought
not to unlock the gates which shuts the court out of review
on the nerits," particularly when the el'enent of specul ation
and uncertainty is inherent in that very concept. The
courts would restrain thenselves and restrict such clains
duly to the legal limtations. It is a well-meant caution.
O herwi se a resourceful litigant having vested interests in
contracts, licences etc. can successfully indulge In getting
wel fare activities nandated by directive principles thwarted
to further is own interests. The caution, particularly in
t he changi ng scenario, becones all the nore inportant. (194-
G H, 195-A-B)

Att. CGen. for New South Wales v. Quin 1990

Vol . 64 Austraian Law Journal Reports 327,

referred to
3.11 In the instant case, the Rules for entering into
contracts lay down certain nornms and contain guidelines.
They provide for constitution of Tender Conmittee and the
procedure to be followed in the matter of inviting tenders.
They also provide for negotiations but |ay  down /that
sel ection of contracts by negotiations is an exception
rather than a rule and can be resorted to only under certain
circunmstances. As per the notice inviting tender, the price
gquoted is subject to price variation clause and the Railways
reserved a right to accept the | owest price or accept the
whole or any part or the tender or portion of the quantity
of fered. The tenderer cannot expect that his entire tender
shoul d be accepted in respect of the quantity. 1In the past
also there were man-,, instances where the Railways as per
the procedure followed, arrived at decisions in respect of
both price and quantity for good and justifiable reasons.
(178-A-B-0O

3.12 There is no legally fixed procedure regarding fixation

of price and particularly regarding allotnment giving scope
to a legitimte expectation. The Tender Committee is not a
statutory authority and its proposals are reconmendatory in
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nature and have to be considered in the distribution
procedure culminating in the decision of the approving
authority who as a nmatter of fact, also can take decisions
in respect of price and allotment of quantities taking into
consi deration various other aspects fromthe point of view
of public interest. (178-D-E)

136

4, The nodifications In the decision of the Railways by
way of judicial review are not on the ground of legitimate
expectation and violation of principles of natural justice

but on the other ground nanely the decision of t he
authorities was based on wong assunption of formation of
Cartel. (195 F-Q

5. The status of a nanufacturer being a BIFR conpany or a
smal | manufacturer was not taken Into account so far as the
fixation of the price is concerned and these considerations
were deemed relevant only for the purpose of allocation of
guantities. The stand taken by the Railways is that snaller
manuf acturers - shoul'd survive fromthe point of view of
arresting nonopolistic tendencies and fromthe point of view
of public-interest. The Tender Conmmittee proceedi ngs would
indicate that on the basis of certain formulae nanely the
past performance, capacity etc, the allotnent was being
made. Therefore, these cannot be said to be irrelevant
considerations and asa matter of fact they had been duly
given effect to and weightage was given accordingly in
respect of allotment of quantities tovarious nanufacturers
within the four corners of the limted tender. (196 C-E)

JUDGVENT:
CIVIL APPELLATE JURISDICTION. S.L.P. (C - Nos. 1189798/92
etc. etc.

From the Judgnent and Order dated 28.8.1992 of the Delhi
High Court in Cvil Wit Petition Nos. 1152 & 1157 of 1992.
V.R  Reddy, Addl. Solicitor General,, Kapil Sibbal, P.P
Rao, Rama Jois, A Tenton, Dr. Shankar Ghosh K K.
Venugopal , Harish Salve, F.S. Nariman, A N Haksar, Shanti
Bhushan, K N Bhat, T.R Andhyarujina, CV Subba Rao, P.P.
Singh, Ms. B. Sunita Rao, Sudhir  Kulshreshtha, Rohit
Tandon, Parijat Sinha, Ms. Sunanda Roy, Ms. S. Bhattacharya,
B. D. Ahned, Man Mohan Singh, Gopal Subramanium D.N. M shra,
A M Dttia, P.K Gnguli, Manoj K. Das. Amt _ Prabhat,
Tripurary Roy. K.L. Mehta, S. Ganesh, Pratap Venugopal
K.J. John, Pranod Dayal, Ajay K Jain and D.N Nanjunda Reddy

for the appearing parties.

The judgrment of the Court was delivered by
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K. JAYACHANDRA REDDY, J. By our order dated 14th January,
1993 while disposing of these special |eave petitions we
gave our conclusions and we proposed to deliver the detail ed
judgrment at a later stage giving all the reasons in support
of those concl usions. We hereby deliver the detailed
j udgrent

In our earlier order we stated the relevant facts and the
issues involved in a concised form However, we think it
appropriate and necessary to refer to some of them for a
better appreciation of the reasons in their pr oper
per specti ve.

Every year the Railway Board enters into contracts with the
manuf acturers for the supply of cast steel bogies which are
used in turn for building the wagons. Cast steel bogies
cone under a specialised itemprocured by the Railways from
the established sources of proven ability. There are 12
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suppliers in the field who have been regularly supplying
these itenms. Two new firns Sinplex and Beekay also entered
the field. Anong themadnmittedly Ms H D.C., Mkand and
Bharatiya are bigger manufacturers having capacity to
manuf acture |l arger quantities. On 25.10.91 a limted tender
noti ce for procurenent of 19000 cast steel bogi es was issued
to the regular suppliers as well is the above two new
entrants for the year nanmely from1.4.92 to 31.3.93. The
last date for subm ssion of offers to the Mnistry of
Rai | ways was 27.11.91 by 2.30 P.M and the tenders were to
be opened on the same day at 3 PPM It was also stated
therein that the price was subject to the price variation
clause and the base date for the purpose of escalation was
1.9.91 and that the Railways reserved the right to order
additional quantity upto 30%of the ordered quantity during
the currency of the contract on the same price and terns and
conditions with suitabl e extensions in delivery period. The
of fers were to remain-open for a period of 90 days. On that
day the tenders were opened in the presence of all parties.
The price quoted by the three nanufacturers i.e. Ms H D.C.
Mukand and Bharatiya was an identical price of Rs. 77,666
per bogie while other tenders quoted between 83,000 and
84.500 per bogies After the tenders were opened and before
the same could be finalised, the Government of India
announced two nmmjor concessions nanely reduction of custom
duty on the inport of steel scrap and dispensation of
freight equalisation fund for steel.  The tenders were put
up and placed before the Tender Cormittee of the Railways
whi ch considered all the aspects. The Comm ttee concl uded
138

that three of the tenderers nanely Ms H.D.C., Mikand and
Bhar ati ya who had quoted identical rates wi thout any cushion
for escalation between 1.7.91 and 1.9.91, ~ have apparently
formed a cartel. The Tender Committee also noted that the
rates gquoted by them were the lowest. Taki ng into
consideration the reduction of Rs. 1500 as result  of the
concessions in respect of the reduction of custons duty on
the inport of steel scrap and dispensation of the freight
equal i sation fund for steel. The Tender Conmittee concl uded
that the reasonable rate would be Rs. 76, 000 per bogie. On
the question of distribution of quantities to the various
manuf acturers the Tender Committee decided to follow the
exi sting procedure. The Tender Conmittee signed  these
recormendations on 4.2.92 but on the sane day the Menber
(Mechanical) of the Commttee received letters from Ms
H.D.C. and Mukand. Ms HD.C inits letter stated that in
view of the concessions and al so on the basis that per Kg.
rate of casting per bogie could be reduced fromRs. 37.50 to
Rs. 29 the cost of casting can al so be reduced and therefore
they would be in a position to supply the bogies at a l|esser
rate, in case a negotiation neeting is called. Ms Mikand
in its letter also offered to substantially reduce (he
prices and they would like to co-operate with the Railways
and the Governnment and brings down the prices as low is
possi bl e and asked for negotiations. Though this was post-
tender correspondence the Departnent felt that the offers
nmade by Ms H D.C. and Mukand could be considered. The
whol e nmatter was exam ned by the Advisor (Finance) in the
first instance and by an collaborate note |ie observed that
the need for encouragi ng open conpetition to inprove quality
and brings down costs his been recomended by the governnent
and if it is intended to continue the existing policy of
fixing a rate and distributing the order anong all the
manuf acturers, then negotiations may not he useful as
uniform prices offered to all manufacturers have to be
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sufficient even for the snmaller and | ess economical wunits
and that as any review of the existing policy would take
time, the present tender can be decided on the basis of the
existing policy. Wth this noting the file was immediately
sent to the Member (Mechanical), the net higher authority,

The, with sone observations however recommended the
acceptance of the Tender Conmittee’s recomendati ons. The
file was then put up to Financial Conm ssioner. He noted

that the Tender Conmittee was convinced that the three
manuf acturers who quoted identical price of Rs. 77,666 had
fornmed a cartel. He also considered the offers nade by Ms
H D. C and Mukand and observed t hat t hese three
manuf acturers who quoted

139

a cartel price intended to get a larger order on the basis
of such negotiated price which would eventually nullify the
conpetition fromthe other manufacturers and lead to their
i ndustrial sickness and subsequently to nonopolistic price
situation. He, however, approved the Tender Committee’'s
recommendations that a counter-offer of Rs. 76,000 nmay he
accepted but in the case of Ms H D.C. a price lower by Rs.
11,000 nmy be offered as per their letter dated 4.2.92. He
al so recomrended that the two manufacturers Ms C mrto and
Texmaco may be given orders to the extent of their capacity
or quantity offered by them whichever is lower in view of
the fact that they are wagon builders and the present
formula regarding the distribution of ~quantities nay be
applied to all manufacturers except the three who have
forned a cartel. The also recommended sonme recoveries from
these three manufacturers who are alleged to have formed a
cartel on the basis of their letters wherein they have
quoted prices which were nmuch | ess thanthe updated price as
on 1.9.91 of Rs. 79,305. He also mmde certain other
recommendati ons and finally concluded that the post tender
letters may be ignored and that for short-term gains the
Department can not sacrifice long-termhealthy competition

After these recomendations of the Financial Comm ssioner
the file was put up to the approving authority “i.e. the
Mnister for Railways, who in general agreed wth the
reconmendati ons of the Financial Advisor. He also noted
that these three manufacturers have formed a cartel. lie
al so noted that subsequent to the Financial —Comn ssioner’s
note, besides Ms 1 1. D. C. and Mukand has also offered to
reduce the price by 10%or nore vide their letter dated

19.2.92 i f called for negoti ati ons. Taki ng t hese
circunstances into consideration the M nister ordered that
all these three firns may he offered a price lower by Rs.

11,000 with reference to the counter-offer reconmended by
the Tender Committee and the quantities also be suitably
adjusted so that the cartel is broken, The Mnister also
noted that as a result of this a saving of about- Rs. 11
crores would be effected. In his note, the Mnister also
ordered redistribution of the quantities. The also ordered
that 30% opti on should strai ghtaway be exercised. After the
approving authority took these decisions, the file went to
the Chairman. Railway Board for inplenenting the decisions.
The noted that action will be taken as decided by the
M nister but added that it results in dual-pricing nanely
one to the three manufacturers and the higher one to the
others and therefore the M nister may consider whether they
could counter-offer the lower price to all the manufacturers
as that would result in saving nuch nore

140

The file was then again sent to and was considered by the
Fi nanci al Commi ssi oner who noticed this endorsenent nade by
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the Chairman, Railway Board. The however noted that so far
all the other firms are concerned it is Rs. 3305 |l ess than

the present contract price but it would not be equitable to
of fer the Iower price put forward by the three manufacturers
as it Wuld nmake the other wunits wunviable and t hat
incidentally the price of Rs. 76,000 now proposed to be
counteroffered to the other firms is alsoin line with the
recomendations of the Tender Committee. The, however,
noted that sonme of the units were sick units and owe a | ot
of noney to the nationalised banks and it would therefore be
in the national interest to accept dual-pricing Therefore
the file was again put up to the approving authority who
agr eed with the recomendat i ons of the Fi nanci a
Comm ssioner and the Tender Committee and directed that the
same nmay be inplenented. In viewof this final decision
taken by the approving authority a telegramwas issued to
the three manufacturers giving thema Counter-offer of Rs.
65, 000 -~ per bogie. The counter-offer was also made to the
ot her nine manufacturers at the rate of Rs 76,000 per bogie
nanely the price worked out by the Tender Conmittee. Soon
after the receipt of this telegramdated 18.3.92 Ms H.D.C
and Mikand filed wit petitions in the Delhi high Court
chal | engi ng the so-called discrimnatory counteroffer. M s
Bharatiya also filed asimlar petitionin Calcutta High
Court but the sane was wi thdrawn but another wit petition
was filed later in the Delhi H gh Court. In the wit
petitions filed by Ms H D.C. and Mukund the H gh Court
stayed the operation of the telegram dated 18.3.92 and
issued notice to the Union of I'ndia and to the Executive
Director and Director of the Railways (Stores) who figured
as respondents in those wit petitions. “Ms M- D.C and
Mukand also wote to the Mnister of Railways in ‘reply to
the telegram that they were not prepared to accept the
counter-offer at the rate of’ Rs. 65,000 and instead they
offered |o supply the bogies at the rate of Rs. 67,000 per
bogi e. The Railways accepted this offer and intimated Ms
H D.C. and Mikand accordingly.  The Hgh Court., at an
interlocutory stage pending the wit petitions. passed an
order on 2.4.92. directing the Mnistry to -accept the
al l ocation of bogies reconmended by the Tender Conmmittee and
to pay a price at the rate of Rs. 67,000 only per bogie and
that would be subject to the final decision of the wit
petitions. Being aggrieved by this order, the Railways
filed a petition for special |eave to appeal no. 5512/92 and
this Court while refusing to interfere at that interlocutory
stage nade the foll owi ng observations
141
on 28.4.92:
"However, we may observe-and so direct /that
during the pendency of the wit petition if
any of the suppliers in terms of the- package
of distribution indicated by the H gh Court
(including the petitioners in the H gh Court
in the wit petition) seek an "on account”
paynment representing the difference between
the sumof Rs. 67,000 indicated as price by
the Hgh Court and the sum of Rs. 76,000
contenpl ated by the Railways; the order of the
High Court shall not prohibit the governnent
maki ng such on-account paynent to such
suppliers on each wagon on the condition that
the said on-account paynment of Rs. 9.0000) per
bogi e should he covered by a bank guarantee
for its pronpt repaynent t oget her with
i nterest at 20% per annumin the event the on-
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account paynent cannon( be observed in the

price structure that may ultimately cone to be

determ ned pursuant to the final decision in

the wit petitions.

The special |eave petitions are disposed of

accordingly.”
Thereafter the High Court took up the wit petitions for
final hearings any by the inpugned judgnent allowed the wit
petitions filed by Ms H D.C. and Mikand and directed that
all the suppliers should make the supplies at the rate of
Rs. 67,000 per bogie and also set aside the quantity
allocation and directed that the same should he considered
afresh on a reasonable basis and pending such fresh
consi deration future supplies should be made on the basis of
the recomendati ons of the Tender Committee. |In the course
of the judgment, the H gh Court also made certain
observations to the effect that the decision of t he
approving authority is arbitrary and that the Government has
no justification to offer a higher price than the nmarket
price to any supplier to rehabilitate it. 1t was further
observed that the stand of the Railways that those three
manuf acturers formed a cartel is based on extraneous
consi derati ons. The | ear ned judges of the High Court also
observed that they failed to understand as to why the
Rai | way authorities could
142
not initiate negotiations with those manufacturers who had
offered to reduce their offer which could result in saving
crores of ’'rupees to the Railways. Aggrieved by this
judgrment of the High Court the Union of India filed S.L.P
(CGivil) Nos. 11897-98/02. Before the High Court in the two
wit petitions filed by Ms H D Cand Mkand the other
manufacturers figured as respondents Nos. 4 to 12 ‘and Ms
Bhar ati ya otherw se known as Besco figured as respondent No.

13. The ot her S.L.Ps. —are filed by those ni ne
manuf act urers. M s Bharatiya, respondent No. 13, has not
guestioned the judgnent of the H gh Court. As nmentioned

above Ms Bharatiya filed a separate wit petition 'No. 1753/
92 in the Del hi Hi gh Court after withdrawing an earlier wit
petition filed in the Calcutta H gh Court. The sane also
was disposed of in terms of the judgnent in the other two
wit petitions Nos. 1152 and 1157/92. But they have  not
guestioned the sane. Consequently Ms Bharatiya figures as
a respondent before us in the SLP filed by the Union - of
I ndi a.

In our earlier order we have already referred to the various
Submi ssions made by the | earned counsel on behal f of Union
of I ndia and on behal f of the respondents particularly Ms
H D. C Mukand and Bharatiya and ot her smal | er
manuf act urers. After considering the various subm ssions
and issues involved we have given our conclusions- in our
earlier order which briefly stated are as foll ows:

1) There is no enough of material to conclude that Ms.

H D.C., Mukand and Bhartiya forned a cartel. However. there
was scope for enter training suspicion by the Tender
Conmittee that they fornmed a cartel since all the three of
them quoted identical price and the opinion entertained by
the concerned authorities including the Mnister that these
three big manufacturers formed a cartel was not per se
mal i ci ous or was actuated by any extraneous considerations
and the authorities acted in a bonafide manner in taking the
stand that the three big manufacturers forned a cartel.
2)The direction of the H gh Court that the supply of
bogi e shoul d be at Rs. 67000 by every manufacturer can not he
sustained and that a fresh consideration of a reasonable
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price is called for. The Tender Commttee shall reconsider
the question of fixation of reasonable price. Wile doing
so it shall consider the offer of Rs. 67,000 made by
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Ms H.D.C. and Mukand alongwith the data that would given by
themin support of their offer and the percentage of profits
available to all the manufacturers and other relevant
aspects and then fix a reasonable price at which the
manuf acturers would be able to supply.

3) Dual pricing under certain circunstances may be
reasonable and the stand of the railways to adopt dua
pricing under the circunmstances is bonafide and not
mal af i de. Ms H D.C., Mikand and Bharatiya nmust be deened
to be in a position to supply at the rate of Rs. 67,000 per
bogie and thus they forma distinct category. The smaller
manuf acturers belong to a different category and if a
different price isfixed for themit is not discrimnatory.
4) If~ the price that to be fixed by the Tender Commttee
as directed by us happens to be nore than Rs. 67,000 than
that would be applicable tothe snaller manufacturers only
and not to Ms H D.C, Mikand and Bharatiya who on their own
conmitment have to supply at the rate of Rs. 67, 000.

(5) The price thus fixed by the Tender Conmittee which
applies only to the smal l'er manufacturers shall he deened to
be final and the respective contracts shall be deenmed to be
concl uded so for the price is concerned.

(6) Coming to the allotnent of quota of bogies the Tender
Commi ttee made reconmendati ons on the basis of the existing
practice. The Mnister of Railways in his ultinmte decision
has nade sone variations taking into consideration the
recomrendati ons of the Financial Conmm ssioner and ot her
aut horiti es. In making these variations, the . Mnister
accepting the suggestion that a cartel was formed by the
three manufacturers reduced the allotnment of quota to them
by way of reprisal. Since we are of the view that formation
of a cartel is not established, such a reduction of quota
can not be justified. The Mnister of Railways as the fina
authority as be justified in takings a particular decision
in the matter of allotnent of quota but such decision nust
be taken on objective basis. |In allotting these quotas the
CGovernment is expected to be just and fair to one-and all.

7) The three big manufacturers Ms H. D.C , Mukandand Bharatiya
144

should be allotted the quantities as per the recommendations
of the Tender Committee. However, the quantities finally
allotted by the conmpetent authority to the smal | er
manuf act urers need not be disturbed and the rail way
authorities may make necessary adjustments next year in_the
matter of allocation of quantities to them takings /into
consideration the allotnents given to themthis year

(8)It will be open to the Railways to exercise 30%option

if not already exercised.

(9) Taking all the circunstances and the tinme factor ‘into
consideration the time to conplete the supply is extended
upto 31.3.1993.

Bef ore we proceed to consider each of these issues and give
our reasons, we shall deal with few general subm ssions
regarding the tender system and the econonmic policy of the

CGover nirent in the matter of st oppi ng nonopol i stic
t endenci es.
Shri K K. Venugopal, |earned counsel appearing for Ms

H- D.C. at the outset subnmitted that in a case of this nature
the Governnent nust either by way of public auction or by
way of inviting tenders work out (he |owest price and award
the contract accordingly, as that wuld safeguard the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 12 of 48

interests of the public exchequer. The further subni ssion
in this regard is that the Railways having invited tenders
and having further entertained post-tender correspondence
offering the lower price, should have accepted the price
quoted by the three big manufacturers. Shri Sibal, |earned
counsel appearing for the Union of India, however, contended
that it is a matter of policy decision by the Governnent and
that where the Governnment realises that the |lowest ,)rice
offered is not reasonable and realistic, it my for a
variety of good and sufficient reasons reject the sane.

It istrue, as it is today, that the Government in a welfare
State has the wide powers in regulating and dispensing of

special services like | eases, |icences.
and contracts etc. The magnitude and range of such
CGovernmental function is great. The CGovernnent whil e
entering into contracts or issuing quotas is expected not to
act like private individual but should act in conformty
with certain healthy standards and norns. Such actions
shoul d not be-arbitrary, irrational or irrelevant. |In the
145

matter of awarding contracts inviting tenders is considered
to be one of the fair ways. If there are any reservations

or restrictions thenthey should not be arbitrary and nust
be justifiable on  the basis of sone policy or wvalid
principles which 'by thenselves are reasonable and not
discrimnatory. |In the instant case the Railways every year
used to enter . into contracts wth t he est abl i shed
manuf acturers for the supply of cast steel bogies and there
are 12 such suppliers.. On 25.10.91 a limted tender notice
for the procurenent of steel bogies was issued to these
suppliers. Under O ause 5 of the Tender notice the Railways
reserved the right to order additional quantity of ' 30% of
the ordered quantity during the currency of the contract on
the same price and term with suitable extension in delivery
peri od. Clause 7 is to the effect that the tender will be
governed by the IRS conditions of ‘the contract. In the
instructions appended to the Tender notice it 1is again
reiterated that the contracts made under the tender woul d be
governed by the IRS conditions of contract and also the
instructions in the invitation of tender. Cause 9.3 of the
instructions lays down that the priceis subject to price
variation clause and the base date for the purpose of
escalation is 1.9.91. Under Clause 23 it is made clear that
the Departnent does not pledge itself to accept the | owest
or any tender and reserves to itself the right of acceptance
of the whole or any part of the tender. Pursuant to this
noti ce and subject to (lie conditions nmentioned therein, 12
manufacturers in the field a well as two new nmanufacturers
M's Sinplex and Beekay submitted their offers and

they are as follows:

NAME OF THE FI RVB

PRI CE QUOTED
FOR 20.3. T AXLE LQAD

1. H mmat 84, 510

2. Texmaco 83, 950

3. Titaoarh 84, 100

4. BECO Ltd. 83, 350

5, Anup 84, 980

6. Sri Ranga 84, 600

7. Orient 84, 750

14

8. Bum St andard 83, 000

9. Cl MVCO 84, 800

10. Mukand 77, 666

1. Bharatiya 77, 666
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12. HDC 77, 666
13. Sinpl ex 78,100
14. BEEKAY 75, 000"

These offers were got technically eval uated by the Research,
Devel opnent and Standard Organisation (RDSO for short).
Thereafter a three-men Tender Committee conprising the
officers of the rank of Joint Secretary designated as
Executive Directors in the Railways Board considered the
of fers. Since the three big suppliers namrely Ms H.D.C

Mukand and Bharatiya quoted an identical price of Rs. 77,666
which was |ower than the updated price of the previous
contract, the base date of which was 1.9,91, the Tender
Conmittee formed an opinion that they have forned law carte
1. The offers nade by the two new firms, however, were not

accept ed. The Tender Conmittee nade their own
recomendati ons and fixed Rs. 76,000 as a reasonable price
at which counter offer could be nade. Then as already
ment i oned there was post - t ender correspondence and
ultimately a  dual price was fixed. In this regard the
submi ssion is t hat having ent ert ai ned post -t ender

correspondence, the CGovernnent either should have accepted
the sanme or rejected the same and in any event the |owest
of fer should have been accepted. Froma perusal of the
proceedi ngs of the Tender Committee as well as the opinion
expressed by the/ Financial Conm ssioner and the other
nenbers of the Board, it is clear that Rs. 76,000 per bogie
can be the reasonable price and Rs. 67,000 was not a
reasonabl e price. It is also clearthat the post-tender
offer at a lower price was made with the hope that they
woul d get the entire or larger quantity allotted.  The stand
taken by the Railways is that the three big manufacturers
originally forned a cartel and the post-tender offers at
least by two of themconfirned the same and if these three
big manufacturers are allotted entire or larger quantity
that would result in nmonopoly ~extinguishing the smaller
manuf act urers. The question is whether such a stand taken
by the Governnent as a policy, isunfair and arbitrary as to
warrant interference by the courts.
147
It nust be nentioned at this stage that the validity of the
conditions in the tender as such are not questioned.
Consequently the Government had the right to either accept
or reject the |lowest offer but that of course, if done on a
policy, should he on sonme rational and reasonabl e ~grounds.
In Eurasian Equi prent and Chemicals Ltd. v. State of West
Bengal [1975] 2 SCR 674, this court observed as under:
"When the Governnment is trading” with the
public, " the denocratic form of Governnent
demands equal ity and absence of arbitrariness
and discrimnation in such transactions. The
activities of the governnent have “a public
el enent and, therefore, there should be
fairness and equality. The State need not
enter into any contract with anyone, hut if it
does so, it nust SO fairly wi t hout
di scrimnation and without unfair procedure.
Approvi ng these principles, a Bench of this Court in Ramana
Dayaram Shetty v. The International Air-port Authority of
India and Ors[1979] 3 SCR 10 14, held thus:
"This proposition would hold good in all cases
of dealing by the Governnent with the public,
where the interest sought to be protected is a
privilege. It nmust, therefore, be taken to be
the law that where the CGovernment is dealing
with the public, whether by way of giving job
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so entering into contracts or issuing quotas
or licences or granting other forns of
| argess, the Governnent cannot act arbitrarily
at its sweet wll and, like a private
i ndividual, deal with any person it pleases,

but its action nmust be in conformty wth
standard or norns which is not arbitrary,
i rrational or irrelevant. The power or
di scretion or the Government in the matter of
grant of Jlargess including award of |obs,
contracts, quotas, licences etc. nust be con-
fined and structured by rational, relevant and
nondi scri mnatory standard or normand if the
CGovernment departs from such standard or norm
in any particular case or cases, the action of
t he Gover nment
148
would be liable to be struck down, unless it
can he shown by the Governnent that the
departure %4 as not arbitrary, but was based
on sone valid principle which in itself was
not itrational, unr easonabl e or
di scrimnatory."
In Kasturi Lal Lakshm Reddy v. State of Janmu and Kashmr
and Anr. [1980] 3 SCR 1338 an order awarding contract by the
CGovernment to a party was questioned on the ground that it
was arbitrary, nalafide and not in public interest and the
sane created nonopoly in favour of that party and that the
contract was awarded wi thout affording an opportunity to
others to conpete and the same is not based on any rationa
or relevant principle and therefore was violative of Article
14 of the Constitution and also the rule of ~adm nistrative
law which inhibits the arbitrary action by the State. A
Bench of this Court while approving the principles laid down
in the above cases further observed thus:
"Though ordinarily a private individual would
be gui ded by econonic considerations of self-
gain any action taken by him it Jis always
open to under the lawto act contrary to his
self-interest or to oblige another in entering
into a contract or dealing with his  property.
But the CGovernnent is not freeto act is it
likes in granting |argess such as awarding a

contractor sel ling or |easing out its
property. VWhat ever be its. activity, t he
CGovernment is still the Government and is,

subject to restraints inherent in its position
in a denocratic society. The constitutiona
power conferred on the Government . cannot be
exercised by it arbitrarily or capriciously or
in an wunprincipled manner; it has to be
exercised for the public good. Every activity
of the CGovernment has a public elenent in it
and it nust therefore, be informed with reason
and guided by public interest. Every action
taken by the Governnent nust be in public
i nterest; t he Gover nnent cannot act
arbitrarily and without reason and if it does,
its action would be liable to be invalidated.
If the Governnent awards a contract of | eases
out or

149

otherwise deals with its property or grants
any other largess, it would be liable to be
tested for its validity on the touch-stone of
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reasonabl eness and public interest and if it
fails to satisfy either test, it would be
unconstitutional and invalid."
Now coming to the test of reasonabl eness which pervades the
constitutional schene, this Court in sever al cases
particularly wth reference to Articles 14, 19 and 21 has
consi dered this concept of reasonabl eness and has held that
the sanme finds its positive mani festati on and expression in
the lofty ideal of social and economic justice which
inspires and animates the Directive Principles and that
Article 14 strikes at arbitrariness in State action. (vide
Maneka Gandhi v. Union of India, [1978] 2 SCR 621 and E.P.
Royappa v. State of Tam| Nadu & Anr. f 1974 12 SCR 348.
After referring to these decisions it was further held in
Kasturi Lal Lakshm Reddy’s case (supra) as under
"Any action taken by the Government wth a
view to giving effect to any one or nmore of
the Directive Principles would ordinarily,
subj ect to any constitutional or | ega
i nhibitions or other over-riding- consi d-
erations qualify  for being regar ded as
reasonabl e, whi | e an action whi ch is
i nconsi st ent with or runs counter to a
Directive Principle would incur the reproach
of bei ng unreasonable. So also the concept of
public interest nust as far as possi bl e
receive its orientationfrom the Directive
Princi pl es. What according to the founding
fathers  constitutes the plainest  requirenent
of publicinterest is set out in the Directive
Princi pl es and they enbody par excellence the
constitutional concept of public ‘interest.
If, therefore, any governnmental action is
calculated to inplenent or give effect to a
Directive Principle, it would ordi narily,
subj ect to any other overriding considerations
be informed with public interest. Were any
government action fails to satisfy the test of
reasonabl eness and public interest discussed
above and is found to be wanting in the
quality of reasonabl eness or lacking in the
el ement of public interest, it would be liable
to be
150
struck down as invalid. It nmust followas a
necessary corollary fromthis proposition that
the Governnent cannot act in a. manner which
woul d benefit a private party at the cost of
the State; such an action would be /both
unreasonabl e and contrary to public interest.
The Governnent therefore, cannot, for - exanple
give a contract or sell or lease out its
property for a consideration less than the
hi ghest that can be obtained for it, unless of
course there are other considerations which

render it reasonable and in public interest

do so. Such considerations many that sone
Directive Principle is sought to be advanced
or implenmented or that the contract or the
property is given not with a viewto earning
revenue but for the purpose of carrying out a
wel fare schene for the benefit of a particular
group or secretion of people deserving it or
that the person who has offered a higher

t
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consideration is not otherwise fit to be given
t he contract or the property. We have
referred to these consi derations only
illustratively, for there may be an infinite
variety of considerations which may have to be
taken into account by the Governnent in
fornmulating its policies and it is on a tota
evaluation of various considerations which
have weighed with the Government in taking a
particular action, that the Court would have
to deci de whether the action of the CGovernnent
is reasonable and in public interest."
(enphasi s suppl i ed)

On the question of courts interference in an action taken by
the Governnent, it was further observed as under

151

On

| ar gess,

"But one basic principle which nust guide the
Court in arriving.at its determ nation on this
question is that there is always a presunption
that the Governnmental action is reasonable and
in public interest and it is for the party
challenging “its validity to showthat it is
wanting in reasonabl eness or is not informed
with public interest. This burden is a heavy
one and it has

to be discharged to the satisfaction of the
Court by proper and adequate -material. The
Court. ‘'cannot lightly assunme that the action
taken by the CGovernnent is unreasonable or
wi t hout - public interest because as we said
above, there are a large ~nunber of policy
consi derations which nust™ necessarily weigh
with the Government in taking action and
therefore the Court would not strike down
government action as invalid on this ground,
unless it is clearly satisfied that the action
is unreasonable or not in public interest.
But where it is so satisfied, it would be the
pl ai nest duty of . the Court under t he
Constitution to invalidate the governmental
action. "lI-his is one of the nobst inportant
functions of the Court and also one of “the
nost essential for preservation of the rule of
l aw. "

(enphasi s suppli ed)

the question of the power of the Government in -granting
it was al so observed that:

"The second limtation on the discretion of
the Governnent in grant of largess is in
regard to the persons to whom such | argess may

be granted. It is nowwell settled as a
result of the decision of this Court in
Ramanad Shetty v. | nternational Ai'r port
Authority of India & Ors. (supra) that the
Government is not free like an ordi nary
individual, in selecting the recipients for

its largess and it cannot choose to deal with
any person it pleases in its absolute and
unfettered discretion. The lawis now well
established that the CGovernnment need not dea
with anyone, but if it does so, it nmust do so
fairly wthout discrimnation and wi t hout
unfair procedure. where the Government is
dealing with the public, whether by way of
giving jobs or entering into contracts or
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granting ot her forns of | ar gess, the
CGovernment cannot act arbitrarily at its sweet
will and, like a private individual, deal with

any person it pleases, but its action nust be
in conformty with sone standard or norm which
is not arbitrary, irrational or
152
irrelevant. The governnental action must not
be arbitrary or capricious, but nust be based
on some principle which neets the test of
reason and rel evance. Thi s rul e was
enunci at ed by the Court as a rul e of
administrative law and it was also validated
by the Court as an emanation flowing directly
fromthe doctrine of equality enbodied in Art.
14."
(enphasi s suppl i ed)
In State of Uttar Pradesh and others v. Vijay Bahadur Singh
and others [1982] 2 SCC 365 this Court considered the
ci rcunst ances under which the Governnent is not always bound
to accept the highest bid offered in-a public auction under
which a contract was to be awarded to fell trees and exploit
forest produce and hel'd as under:
"It appears to us that the H gh Court had
clearly msdirected itself. The Conditions of
Auction mmde it perfectly clear that (lie
CGovernment was under no obligation to accept
the highest bid and that no rights accrued to
the bidder nerely because his bid happened to
he the highest. -Under condition 10 it was
expressly provided that the acceptance of bid
at t he time of aucti on was entirely
provi sional and was subject to ratification by
the conpetent authority, nanely, the State
CGovernment. Therefore, the Government had the
right, for good and sufficient reason, we may
say, not to accept the highest bid but even to
prefer a tenderer- other than the highest
bi dder. The High Court was clearly in’ error
in holding that the Government could not
refuse to accept the highest bid except on the
ground of inadequacy of the bid. Condition 10
does not so restrict the power of t he
CGovernment not to accept the bid. There is no
reason why the, power vested in the Governnent
to refuse to accept the highest bid should be
confined to inadequacy of bid only.  There nmay
be a variety of good and sufficient reasons,
apart frominadequacy of bids, which may i npel
the CGovernnment not to accept the highest bid.

In fact, to give an antithetic illustration
the very enormty of a bid may make

153

it suspect. It my |lead the Governnment to

realise that no bonafide bidder could possibly
offer such a bidif he meant to do honest
busi ness. Again the Governnment may change or
refuse its policy fromtime to time and we see
no reason why change of policy by the Govern-
ment, subsequent to the auction but before its
confirmation, nay not be a sufficient
justification for the refusal to accept the
hi ghest bid. It cannot be dispute that the
CGovernment has the right to change its policy
fromtime to time, according to the demands of
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the time and situation and in the public
interest. |f the governnment has the power to
accept or not to accept the highest hid and if
the Governnment has also the power to change
its policy fromtime to time. it must follow
that a change or revision of policy subsequent
to the provisional acceptance of the bid but
before its final acceptance is a sound enough
reason for the Governnent’s refusal to accept
the highest bid at an auction. that is
preci sely what has happened here."
(enphasi s suppli ed)

In State of Orissa and Ors. v. Harinarayan Jaiswal and Os.

[1972] 3 SCR 784 it was observed as under
"It is for the Governnment to decide whether
the pi-ice offered in an auction sale is
adequate. ~While accepting or rejecting a bid,
it'is merely performed and executive function
The correctness of its conclusion is not open
"to judicial review. W fail to see how the
plea of contravention of Art. 19 (1) (g) or
Art. 14 can arise in these cases. The
CGovernnment’s ~power to sell the excl usi ve
privileges set out ins. 22 was not denied.
It was al'so not disputed that those privileges

could /be sold by public auction. Public
auctions are held to get the  best possible
price. Once these aspects are recognised,

there appears to be no basis for.  contending
that the owner of the privileges in question
who had offered to sell then cannot decline to
accept the highest bid if he thinks that the
price offered is inadequate. ~ There is no
154
concluded contract till the bid is accepted.
Bef ore there was a concluded contract, it was
open to the bidders to w thdraw their bids-see
Union of India and ors. v. Ms Bhinsen Wil aiti
Rani [1970] 2 SCR 594. . By nerely giving bids,
the bidders had not acquired any vest ed
rights. The fact that the Governnent was the
sell er does not change the legal position once
its exclusive right to deal wth t hose
privileges is conceded. |f the Government is
the exclusive owner of those privileges,
reliance on Art. 19 (1) (g) or Art. 14 becones
irrel evant. Ctizens cannot have any funda-
mental right to trade or carry on business in
the properties or rights belonging to the
CGovernment, nor can there he any infringenent
of Art. 14, if the Governnent tries to get the
best available price for its valuable rights."
enphasi s suppli ed)

In G B. Mahaj an and others v. Jal gaon Minici pal Council —and

others [1991] 3 SCC 91 it was observed thus:
" The reasonabl eness’ in admnistrative |aw
nmust, therefore, distinguish between proper
use and inproper abuse of power. Nor is the
t est t he court’s own st andard of
'reasonabl eness’ as it mght conceive it in a
given situation."

In State of Madhay Pradesh & ors v. Nandlal Jaiswal & ors.

[1987] 1 SCR 1 it was observed thus:
" We must not forget that in conmplex economc
matters every decision is necessarily enpiric
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and it is based on experinentation or what one
nay call ’'trial and error nethod’ and,
therefore, its validity cannot be tested on
any rigid a priori’ considerations or on the
application of any straight-jacket fornula.
The court nmust whil e adj udgi ng the
constitutional validity of an executive
decision relating to economic nmatters grant a
certain measure of freedomor play in the
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"joints’ to the executive.

XXXXXXXX  XXXXXXXX XXXXXXXX XXXXXXXX ~ XXXXXXXX
XXXXXXXX

The Court cannot strike down a policy decision
taken by the State Governnent nerely because
it feels that another policy decision would
have ~ been fairer-or wiser or nore scientific

or~ logical. The Court can interfere only if
the policy decisionis patently arbitrary,
discrimnatory or mala fide. It is against

the back-round of these observations and
keeping the mind that we nust now proceed to
deal with the contention of the petitioners
based on article 14 of the Constitution."

In India Cenent /Ltd. and others v. Union of India and

ot hers[ 1990] 4SCC 356 a question arose whether the fixation

of Rs. 100 per tonne of cement as the uniform retention

price for the entire industry with the exception of Ms

Travancore Cenent Ltd. was rational and reasonable. Thi s

Court held as under
"It is. therefore, clear that fixation of Rs.
100 per tonne as die uniformretention price
for the entire industry wth the 'solitary
exception of Ms. Travancore Cenent. Ltd.
Kottayam for which justification has been
shown. was on a rational basis taking into
account al | rel evant data and factors
i ncludi ng the cenment i ndustry’s acceptance of
the principle of a uniformretention price for
the entire industry. the only difference being
in die price actually fixed it Rs.~ 100 per
tonne instead of Rs. 104 per tonne clainmed by
the cenment industry. It is obvious that the
fixation of Rs. 100 per tonne being shown  to
be made on a principle which has not- been
faulted. the actual fixation of Rs. 100
instead of Rs. 104 to be received by the
i ndustry is not within the domai n of
perm ssible judicial review, if the principle
of a Uniformretention price for the entire
i ndustry cannot be faulted.
(enphasi s suppli ed)

The Bench in die above case, after referring to die decision

of the Constitution
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Bench in Shri Sitaram Sugar Co. Lid. v. Union of India

[ 1990] 3 SCC 223, observed thus:
" It was pointed out that what is best for the
i ndustry and in what manner the policy should
be formul ated and i npl enented. hearing in mnd
the obj ect of suppl y and equi t abl e
di stribution of the coomodity at a fair price
in the best interest of the general public, is
a mtter for decision exclusively within the
province of the Central Governnent and such
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matters do not ordinarily attract the power of
judicial review It was also held (hit even
if some persons are at a di sadvantage and have
suffered | osses on account of the fornulation
and inplenentation of the governnent policy.
that is not by itself’ sufficient ground for
interference with the governnental action
Rejection of the principle of fixation of
price unit wi se on actual cost basis of’ each
unit was reiterated and it was pointed out
that such a policy pronotes efficiency and
provides and incentive to cut down the cost
i ntroduci ng an el enent of healthy conpetition
anong the units.
XXXXXXXX -~ XXXXXXKX XXXXXXXX XXXXXXXX ~ XXXXXXXX
XXXXXXXX
It is. therefore..clear that the principle of
fixation of uniformprice for the industry is
an accepted principle and this has to be done
by fixing a uniformprice on the basis of the
cost of a reasonably efficient and economc
representative cross-section of manufacturing
units and not with reference to the cost in
relation to each unit. Qovi ously, such a
practiceis in larger public .interest and al so
pronotes efficiency in the industry providing
an incentive to the ~unecononmic units to
achi eve efficiency and to reduce their cost."

Regarding the differential treatnent given to Ms Travancore

Cenment Ltd. this Court held that:

157
The only surviving question for~ consideration
is the argunment in Gvil Appeal No. 2193 of
1972 for a differential  treatment to the
appel lant, Ms Chettinad cement Linmited, on
the anology of Ms Travancore Cement Ltd.
Kottayam In the counter-affidavit of Shri G
Ramanat han Under Secretary to the Governnent
of India, the reason for treating. ~ Travancore
Cement Limited differently has been clearly
stated. It has been stated that it is a sub-
standard unit with a capacity of 50,000 tonnes
‘ per annum only wthout any scope f or
expansion while the standard capacity for a
unit is two |lakh tonnes per-annum so  that
this wunit is not capable of —expanding the
capacity and it is on the whole an ~uneconom c
unit deserving a special consideration. No
material has been produced by the  appellant.
Ms Chettinad Cenment Corporation Limted. to

show that it is a similar substandard <un

wi t hout any capacity for expansion. so that it
too nmust continue to be an uneconom c unit
like Ms Travancore Cenent Limted, Kottayam
deserving, a simlar treatment. The counter
affidavit. therefore. shows a rational basis
for classifying Ms Travancore Cenent Linited,
Kottayam differently as a sub-standard and an
uneconom c unit wi t hout any scope for
i nprovenent in conparison to other units.
This argunent also is untenable."

In RK Garg v. Union of India, [1981]4 SCC 675, a

Constitution Bench of this Court observed as under
" Another rule of equal inportance is that
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laws relating to economc activities should be

vi ewed with greater latitude. than | aws
touching the civil rights such as freedom of
speech religion etc. It has been said by no

less a person than Holnes, J. that t he
| egi sl ature should be all owed some play in the
joints, because it has to deal wth conplex
problens which do not admt of sol ution
through any doctrinaire or strait-.jacket
formula and this is particularly true in case
of |egisla-

158

(ion dealing with economc matters, where
having regard to the nature of the problens
required to be dealt with. greater play in the
joints has to he allowed to tile legislature
The Court should feel nmore inclined to give
judicial deference to legislative judgment in
the field of economic regulation then in other
areas where fundanmental human rights are
i'nvol ved. Nowhere has this adnonition been
nore felicitously expressed than in Mrey v.
Doud 354 US 457 where Frankfurter, J said in
his inimtable style:

In the utilities, tax and econom c regulation
cases, /there are good reasons for judicia
self-restraint if not judicial- deference to
| egi slative judgment. ~The legislature after

all has the affirmative responsibility the
courts have only the power to destroy not to
reconstruct. When these are added to the
conpl esity of econom ¢ regul ation, t he
uncertainty, the liability to error. t he

bewi | dering conflict of the experts, and the
nunber of times the judges have been overrul ed
by events--self-limtation can be seen to be
the path of judicial wisdomand institutiona
prestige and stability."
(enphasi s suppli ed)
In Peerless CGeneral Finance and Investnment Co. Linmited and
Anot her v. Reserve Bank of India etc. [1992] 2 SCC 343 the
accent of power of the Courts interfering. in such economc
policy matters was considered and it was held as under
"The function of the Court is to -see that
awful authority is not abused but not to
appropriate to itself’ the task entrusted to
that authority. It is well settled that a
public body invested with statutory powers
nust take care not exceed or abuse its power.
It nust keep within the linmts of t he
authority committed to it. It nust- act in
good faith and it must act reasonably. | Courts
are not to interfere with economc policy

which is the function of experts. It is —not
the function
159

of the courts to sit in judgnent over matters
of economic policy and it must necessarily be

left to the expert bodies. In such natters
even expert <can seriously and doubtlessly
differ. Courts cannot be expected to decide

them wi thout even the aid of experts.™

It was further observed thus:

" The function of the Court is not to advise
in matters relating to financial and economc
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policies for which bodies |like Reserve Bank
are fully conpetent. The Court can only
strike sone or entire directions issued by the
Reserve Bank in case the Court is satisfied
that the directions were wholly unreasonable
or violative of any Provisions of the
Constitution or any statute. It would be
hazardous and risky for the courts to tread an
unknown path and shoul d | eave such task to the
expert bodies. This Court has repeatedly said
that matters of economc policy ought to be
left to the governnent."”
At this juncture it is also necessary to consider whether
the policy of the Governnent in the natter of fixation of
price and in allotnent of the largess fromthe point of’
vi ew of prohibiting nonopolistic tendencies and encouraging

healthy competition anong the units, is in any nanner
unreasonable or~ arbitrary. As submtted by the |earned
counsel, /the policy of the Governnent is to pr onot e

efficiency in the adm nistration and to provide an incentive
to the uneconomc units to achieve efficiency. The object
underlying the Mnopolies and Restrictive Trade Practices
Act, 1969 C MRTP Act’ for short ) is to prevent the
concentration of econom ¢ power and to provide for a contro
on nonopolies prohibition of nonopolistic trade practices
and restrictive trade practices. The  Mnopolies Inquiry
Conmission in its report stated that:
"There are di f f erent mani f.estati ons of
econom ¢ power in different fields of economc
activity. One ~such manifestation is the
achievenent by one or npbre units in an
i ndustry of such a dom nant position that they
are able to control the narket by regulating
prices
160
or output or elimnating conpetition. / Another
is the adoption by sone producers and
di stributors, even though they do not  enjoy
such a dom nant position. of practices’ which
restrain conpetition and thereby deprive the
conmunity of the beneficent effects of the
rivalry between producers and producers, ~ and
distributors and distributors to give the best
servi ce. It is needless to say that such
practices must inevitably .inpede the best
utilisation of t he nation’s nmeans of
producti on economc power may -also manifest
itself’ in obtaining control of large areas of
econom c activity by a few industrialists by
di verse neans. Apart from affecting t he
econony of the country, this often results in
the creation of industrial enmpires, tending to
cast their shadows over political denpcracy
and soci al val ues.™
In U S A under the Shernman Act of 1890. every contract - or
conbination in the formof trust or otherwi se or conspiracy
in restraint of trade or cormerce is declared to be illegal
By that at every person who nonopolised or attenpted to
nmonopol i se or comnbi ned or conspired with any other person or
persons to monopolise any part of the trade or comerce was
guilty of m s-deneanour
Regarding the constitutionality of the said Act. a passage
in American jurisprudence 2d, vol. 54 pages 668-669 reads
t hus:
2. Constitutionality.
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The Sher man Act (15 USCSS 1-7) is a
constitutional exercise of the comrerce power.
Its general |anguage does not render it
invalid as an unconstitutional del egation of
| egislative power to the courts or as an
unconstitutionally vague crimnal statue. |Its
application to a nonopolistic association of
newspaper publisher does not abridge freedom
of the press: nor does its application to the
cont i nuance, after its enactnent, of a
contract made previously subject it to attack
as ex post facto |legislation.”
161
In England, the Conpetition Act, 1980 controls anti -
conpetitive practices and if a person in the course of his
busi ness pursues a course of conduct which has or is
intended to have or it likely to have the effect of
restricting, distorting or preventing conpetition in
connection with the production, supply or acquisition of
goods is deened to engage in anti-conpetition practices,
which is illegal.
Therefore, the avowed policy of the Governnent particularly
from the point of view of public interest is to prohibit
concentration of econom ¢ power and to control nonopolies so
that the ownership /and control of the material resources of
the Comunity are so distributed as best to subserve the
conmon good and to ensure that while  pronoting industria
gromh there 1is reduction in concentration of wealth and
that the econonic power is brought about to secure socia
and econom c justice.
Bearing the above principles-in mnd, we shall now proceed
to exanm ne the action taken by the Railways in the matter of
fixation of the price and distribution of quantities and see
whet her the sane has been done pursuant to a policy and thus
reasonabl e or whether there has been an arbitrary exercise
of power. We have already notedthat it is a case of
limted tender neant for the 12 nmanufacturers who have been
supplying the railway bogies. The offers nmade by the
tenders were got technically evaluated by the RDSO and
thereafter they were exam ned by the-render — Conmittee as
well as by the Railways Board and finally by conpetent
aut hority. The assessed capacity of each —manufacturer is
the one assessed by the RDSO a wing of the Railways and the
sanme is based on the nolten capacity of the manufacturers
and other relevant factors. After fixing the  reasonable
price, the quantity distribution can be determ ned based on
the assessed actual capacity of the manufacturers, best
performance, outstanding orders to be executed and on.  the
average of previous four years’ performance. It is not in
dispute that this fornula was evolved in 1983. Later, to
avoid certain inequalities and better utilisation of the
installed capacity by larger units and uneconomnic ordered
gquantity and under utilisation of capacity by smaller units,
it was felt that in the interest of the economy, an
equitable distribution has to he effected. A perusal of the
Tender Conmittee’s recommendations, the enclorsenments nmade
by the nenbers of the Railway Board and the views expressed
by the conpetent authority
162
could show that for the year in question they want to bring
about sone changes in the policy of distribution pending a
per manent policy being evolved. The 'render Conmittee in
the first instance exanmined the prices quoted-hby t he
tenderers. The Committee decided that while placing orders,
only the RDSO pernmitted deviations will be allowed and the
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suppliers have to adhere to rest of the specifications as
was being done in the earlier years. Then coming to the
prices, the Tender comrmittee noted that the three big
manuf acturers quoted identical price in terns by forming a
cartel anmong thensel ves. Having applied the price variation
formula, the updated price was fixed at Rs. 79,305 as on 1
9.91. However, taking into consideration the two concessions
is respect of inport duty and (fie freight equalisation the
Conmittee wultimately recommended the price of Rs. 76.000.
The Tender Committee also noted that this price is very near
to the Ilowest anong the wupdated price. Regarding the
di stribution of quantities the Tender comrttee recomended
t hat the same nay be distributed anong the vari ous
manuf acturers as shown in (he annexure to their recomenda-
tions. In recomending such distribution to vari ous
manuf act urers t he Tender conmittee has t aken into
consideration the fact that the four wagon builders nanely
Ms H/D.C Texmaco, Cmmto and Burn should be gi ven
wei ghtage. The Tender Conmittee ultinmately reconmended that
a counter-offer at the price of Rs. 76,000 for 20.3 T bogies
can be nmade and the quantities can be distributed as
indicated in the be annexure. ~ This was done on 4. 2. 92 and
then the post- tender correspondence was there %4 hereby two
of the three big manufacturers offered to reduce their price
if negotiations be 'held. Then the file went to the Railway
Board. Advisor (Finance) particularly indicated that a view
has to be taken whether a large number of nanufacturers
should be continued manufacturing these bogies in smal
guantities as at present or topernmt a small. nunber of
manuf acturers to expand their production at the cost of
other prices and that the policy which has been followed by
the Railways so far is to encourage a |arge number of
parties to nanufacture the bogies, wth the idea of
generation conpetition as also by way of encouraging ' snal
scale industries. fie, however, pointed out that since the
review of policy would take tine, the tender could be
decided on the basis of the existing policy. The Menber
(Mechanical) agreed with this recommendation. Then the file
went to Financial Comm ssioner. He noted that the three big
manuf acturers have formed a cartel and they have given offer
to reduce their price if negotiations are held -and their
intention apparently is to get a
163
|arger share on the basis of such negotiated price which
would eventually nullify the conpetion from the other
manuf act urers and Subsequently to nonopoli stic price
situation. Havi ng stated so he recomrended that the wagon
buil ders and other snaller manufacturers must he given
|arger quantities and that the three big nanufacturers
should be given the balance. |In the last paragraph. the
Fi nanci al Conmi ssi oner noted thus:
" Now, due to the new econonic policy, the
structural changes are in a flux and ‘as a
nmonopol y buyer it is incunmbent on the part  of
the Railway not to precipitate any crisis by
resorting to negotiation on the basis of 11
DC's letter at SN 26 but treat carefully and
protect smaller firns from being gobbled up
In other words, for short-termgains, we may
be sacrificing, |ong-term healthy conpetition
1, therefore, advocate that this post-tender
letter may be ignored as the prices quoted by
firnmse are in the close range or prices updated
by Tender Committee for counter-offer."
Wth these nothings, the file went to the Railway M nister
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and in his order, he noted that the three big manufacturers
have formed a cartel and that under the circunstances al
the three of themmy be offered a price lower by Rs. 11.000
and the quantities also should be suitably adjusted so that
the cartel is broken and he ordered 1795, 2376 and 2500
nunber of bogies to Ms H D.C., Mkandand Bharativa
respectively. The Mnister further observed that since the
present formula suffers fromserious blem shes as pointed
out by the Financial Comm ssioner, a judicious distribution
of order is called for between the other suppliers and that
some of themare sick units and owe a | ot of nbney to the
nati onal i sed banks and their cases are pending before BIFR
and that it would be in the national interest to give them
sufficient order so that they are able to rehabilitate
thensel ves and repay the loans. In this view of the matter,
he ordered redistribution of the balance quantities as
foll ows:

Bum 500
Ci nmto 1200
Texmaco 1200
164

Sri Ranga 1560

Anup 1136
Orient 1050
TSL 1400
H mmat 1150
BECO 1600"

The Mnister also ordered that straight away 30% option
shoul d be exercised.. The further noted that as a result of
this policy, the Railways would be effecting a saving of
about Rs. 11 crores. Then the file with this  order went
back to the Menmber (Mechanical) and others for being
i mpl emented. he, however. noted that the Mnister for
Rai |l ways nmay consider whether the lower price could be

counter offered to all the conpanies. The Fi nanci a
Conmi ssi oner again noted that dual pricing would be in the
national interest and finally the Mnister having noted

these endorsenents of the Menber (Mechanical) as well as the
Fi nanci al Conmi ssi oner nade an endorsenent that if some are
allowed to hold nmonopoly instead of giving protection to
smal ler wunits, who have formed a cartel, they may gang up
and fight and fritter the smaller ones and that Railways
should always denonstrate of its own vision of long term
Railway interest and not short-terms gains and finally
agreed with the recomendations of the Financial comm s-
sioners and al so the recommendati on of the '"Fender Committee
and directed the inplenmentation of the sane without further

del ay. The above documents woul d show that a particul ar
policy has been adopted by the Governnment, B though it
resulted in a change as conpared to the previous one, As

held by the courts, change of policy by it self “does not
affect the pursuant action provided it is rational and
reasonabl e

However, the submi ssion is that the decision taken pursuant
to this policy inthe matter of fixation of price and
distribution of quantities is based on wong grounds and
suffers fromthe vice of wunreasonabl eness. S/ Shri Nariman

Venugopal and Shanti Bhushan, |earned counsel appearing for
Ms Mikand, H D.C. and Bharatiya respectively submtted in
this context that the grounds nanely that the three big
manufacturers formed a cartel and that the post-tender price
offered by themwas predatory are unfounded and that dua

pricing and the ultimate allotment of the quantities in a
puni tive manner are based

165
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on a wong premise and the final decision arrived at is
consequent |y unreasonable and arbitrary. The further
submission is that these nmanufacturers have a legitinate
expectation of being treated in certain ways by the
adm nistrative authorities on the basis of practice and
policy of the previous years and such a decision, which is
punitive and which defeats such legitinate expectation and
which is taken without affording an opportunity to these
manuf acturers to explain, is violative of principles of
natural justice.

First we shall consider the subm ssions regarding the
formation of cartel by these big manufacturers, The word
"Cartel " has a particular nmeaning wth reference to
nonopolistic control of the market. In collins English
Di ctionary, the nmeaning of the word "Cartel" is given as
under :

" cartel 1l also . called: trust, a collusive

i nter nati onal associ ation of i ndependent

enterprises formed to nonopolize production
and distribution of a product or service,
control prices etc.---=-------------------- "

In Webst er Conpr ehensi ve Di ctionary,
I nt ernati onal Edition, the neaning of the word
"Cartel" is given thus:

"cartel - - - o

XX- == ofrmm - -

3. An i nternational conbi nati on of

i ndependent enterprises in the same branch of
production, aimng at a nonopolistic contro
of the —market~ by means of weaki ng or
elimnating conmpetition.-------- XXz == === == -
In Chanbers’ English Dictionary the wor d
"Cartel" is defined thus:

"Cartel-A conbination of firms for | certain
pur poses especially to keep up prices and kil

conpetition------------ S O e

In Black’s Law Dictionary, fifth edition the
neani ng of the word “"Cartel"” is given thus:
166

"Cartel -A conbination of producers of any
pr oduct joined together to control its
production, sale, and price, and to obtain a
nonopol y in any particular i ndustry or

commodi ty. Al so, an associ ation by agreenent of
conpanies or sections of .conpanies having
comon interests, designed,, to prevent
extreme or unfair conpetition. and allocate
markets, and to pronote the interchange of
know edge resulting from scientific and
techni cal research, exchange of patent rights,
and standardi zati on of products."

In Anmerican Jurisprudence 2d Vol. 54 page 677 it is

ment i oned t hus:
"A cartel is an association by agreenent  of
conpanies or sections of conpanies having
conmon interests, designed to prevent extrene
or unfair conpetition and to allocate markets,
and perhaps also to exchange scientific or
technical know edge or patent rights and to

st andar di ze product s, with conpetition
regul ated but not elimnated by substituting
conputational in quality, efficiency, and

service for price-cutting. An internationa
cartel arrangenent providing for a worldw de
division of a nmarket has been held a per se
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viol ati on of 15 USC S 1. An Aneri can
corporation violates the Shernan Act by
entering into agreenents wth English and
French conpanies to (1) allocate world trade
territories anobng thenselves; (2) fix prices
on products of one sold in the territory of
the others; (3) co-operate to protect each
other’s mar ket s and elimnate out si de
conpetition; and (4) participate in cartels to
restrict inmports to and exports from the
United States.’
In a Dictionary of Mddern Legal Usage by Bryian A Cener,it
is noted thus:
"cartlize=to organize into a cartel. See-
| ZE. Yet cartel has three quite different
nmeani ngs; (1) " an
167
agreement between hostile nations"’ (2) "an
anticonpetitive conbination usu. that fixes
conmercial prices"; and (3) "a conbination of
political groups that work toward conmon
goal s." Modern usage favours sense (2)."
The cartel thereforeis an association of producers who by
agreement anong thensel ves attenpt to control production
sale and prices of the product to obtain a nonopoly in any
particular industry or conmodity. Analysing the object of
formation of a cartel in other words, it —ambunts to an
unfair trade practice which is not in the public interest.
The intention to acquire nonopoly power can be spelt out
from formation of such a cartel by some of ~the producers.
However, the det ermi-nati on whet her such agr eenent
unreasonably restrains the trade depends on the nature of
the agreenment and on the surroundi ng circunstances that give
rise to an inference that the parties intended to restrain
the trade and nonopolise the same. Dealing with the provi-
sions of Sherman Anti-Trust Act, ~in National Electrica
Contractors Associations, Inc. etal. v. National Contractors
Associ ation etal Federal Reporter 2d Series, 678 page 492 it
was observed as under
"We know of no better statement of the rule
than that of this court-in United States v.
Society, of Ind. Gasoline Marketers, 624 F
2d 461, 465 (4th Cr. 1979) cert. den. 101
S.. 859,449, U.S. 1078, 66 L.Ed. ~2d 801,

where stated: "Since in a price-fixing
conspiracy the conduct is ‘illegal per se
further inquiry on the issues of intent or the
anti-conpetitive effect is not required. The
nere existence of a price-fixing agreenent
establishes the defendants’ illegal ~ purpose

since the aimand result of every price-fixing
agreenment, if effective, is the elimnation of
one form of conpetition."
It was al so observed that:
"The critical analysis in determ ning whether
a particular activity constitutes a per se
violation is whether the activity on its face
seenms to be such that it would always or
al nost always restrict conpetition and
168
decrease output instead of being designed to
i ncrease economc efficiency and nmke the
mar ket nore rather than | ess conpetitive."
Mat sushita Electric Industrial Co., Ltd. et al v. Zenith
Radio Corporation et al 89 L.Ed. 2d 538 is a case where
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Ameri can manufacturers of consuner electronic products
brought suit against a group of their Japanese conpetitors
in the United States District Court alleging that these
conpetitors had violated Sections 1 and 2 of the Sherman Act
and other federal statutes. It was alleged that the
Japanese conpanies had conspired since 1950 to drive
donestic firnmse fromthe Anmerican Market, by maintaining
artificially high prices for these products in Japan while
selling themat aloss inthe United States. The District
Court after excluding bulk of evidence, finally granted the
Japanese conpani es’ nmotion for sunmary judgment dism ssing
the clains. The United States Court of Appeal reversed and
remanded for further proceeding. On a certiorari, the
United States Suprenme Court while considering the standards
supplied by the Court of Appeals in evaluating the sumary
j udgrment, observed thus:

"To ~survive petitioners motion for sunmmary

j udgnment respondents nmust establish that there

is a genuine issue of materia

(475 US 586) fact as

to whether petitioners- entered into an illega

conspi racy that caused respondents to. suffer

a cogni zable injury."

It was further observed that:

A predatory pricing conspiracy by nat ure

specul ative. Any agreenent to price belowthe

conpetitive level requires the conspirators to

forgo 'profits that ~free competition would

of fer « them The forgone profits may be

consi dered an investnment in the future. For

the investnment to be rational

(475 US 589) the conspirators nust  have a

reasonabl e expectati ons of recovering, in the

formof |ater nmonopoly profits, nore than the

| osses suffered.

169

XXXXXXXX  XXXXXXXX XXXXXXXXX

XXXXXXXX XXXXXXXX  XXXXXXXX

The alleged conspiracy’'s failure to achieve

its ends in the two decades of —its asserted

operation is strong evi dence t hat the

conspiracy does not in fact exist. Since  the

| osses in such a conspiracy accrue before the

gains, they must be "repaid® wth interest.

And because the alleged | osses have accrued

over t he course of two decades, t he
conspirators coul d wel | require a
correspondi ngly | ong time to recoup

Mai ntai ning supra conpetitive prices turn
depends on the continued cooperation of the
conspirators, an the inability of other woul d-
be conpetitors to enter the market, and not
incidentally on the conspirator; ability to
escape antitrustliability for their mninmm

price-fixing cartel. Each of these factors
weighs nore heavily as the tine needed to
recoup |l osses grows. |f the | osses have been

substantial as would likely be necessary
(475 US 593)
in order to drive out the conpetition-
petitioners would nost |ikely have to sustain
their cartel for years sinply to break even."
(enphasi s suppli ed)
In this context, one of the submissions is that the price of
Rs. 67,000 offered by these manufacturers during the post-
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tender stage was not predatory and that the view taken by
the authorities that such an offer of Ilower price was
predatory one confirmng the formation of a cartel, is also
unwar r ant ed. In Matsushita’'s case (supra) it was observed
t hat predat ory pricing conspiracies are by nat ure
specul ative and that the agreement to price below the
conpetition level requires the conspirators to forgo profits
that free conpetition would offer them It was also held
therein as under:
"To survive a notion for a sumuary judgnent, a
plaintiff seeking damages for a violation of S
1 of the Sherman Act nust present evidence
"that tends to
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exclude the possibility" that the alleged
conspi rators act ed i ndependent|y. Thus,

respondents here rust show that the inference
of “a conspiracy is reasonable in light of the
conpeting inferences of independent action or
collusive action that could not have harned
respondents.
(enphasi s suppl ied)
Therefore nere offering of a lower price by itself, though
appears to be predatory, can not be a factor for inferring
formation of a cartel unless an agreenment anounting to
conspiracy is also proved.
I n webster Conprehensive Dictionary International Edition
The neani ng of the word "Predatory" is given as under
"predatory-1. characterized by or under taken for plun-
dering. 2. Addicted to pillaging: 3. Constituted for [|iving
by preying upon others, as a beast or bird; raptorial. "
In A Dictionary of Mdern Legal Usage by Bryan A. - Garner
"predatory" is defined thus:

"Predatory preyi ng- on other aninmals. The
word is applied figuratively in the phrase
from antitrust |aw, predatory pricing. The
forns predaceous, predatorial, and predative
are needl ess vari ants. The spel I'ing

predaci ous has undergone differentiation and
nmeans" devouring; rapacious."

In collins English Dictionary, "Predatory" _is
defined thus:

"predatory- 1. another word for predacious
(sense 12. of, involving, or characterized by
pl underi ng, r obbi ng, etc....... .....

In Black’s Law Dictionary, "Predatory intent"
i s defined asunder:

"Predatory intent. "predatory intent,” in
purview of Robinson-patnmen Act, neans’ that
al l eged price dis-
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crimnator nust have at |east sacrificed
pr esent revenues for purpose of dri ving
conpetitor out of market. wth hope of
recoupi ng |osses through subsequent higher

prices. International Air Industries, Inc. v.
American Excelsior Co., C.A Tex. 517 F. 2d
714, 723."

In The oxford English Dictionary Vol . VI
"predatory" is defined thus"

"Predatory 1. o, pertaini ng to,
characterized by, or consisting in plundering,
pi |l agi ng, or robbery-xx - 2. Addicted

to, or living by, pl under; pl underi ng,
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mar audi ng, thieving, in nodern use sonetines
applied to the <crimnal classes of great
cities.- XX- 3. Destructive, consum ng
wast ef ul , del eterious, - XX 4. O an
ani mal ; That preys upon other aninmals; that is
a beast, bird, or other <creature of prey;
carnivorous. Also, of its organs of capture
XX
We have noticed that nonopoly is the power to control prices
or exclude conpetition from any part of the 