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J U DGMENT THOVAS, J.. A young businessman ofCalcutta was abducted and Kk
Il1ed. The kingpin of the
abductors- _and some of his henchnen were |later nabbed and
were tried for the offences. ~The trial court convicted them
under Section 364 read with Section 34 of the Indian Pena
Code, but not for nrmurder, and sentenced them each to
rigorous inprisonment for 10 years. A Division Bench of the
Calcutta High Court rejected the State appeal against the
acquittal for rmurder and reduced the sentence to a short
term inprisonnment  restricting it tothe period which the
convi cted persons had al ready undergone. The State of West
Bengal as well as the convicted persons filed these appeal s
against the said decision of the Calcutta H gh Court, the
former mainly challenging the acquittal for nurder. charge
and the latter challenging the very conviction entered
agai nst them

Narration of material facts of this case, in a brief
manner, s necessary before considering the contentions
rai sed. The victim of the of fence was one Mihesh / Kumar
Aggarwal (' Mahesh’ for short). He was doing -sonme’  snal
busi ness at Bow Bazar area (Calcutta). He was a bachelor
aged 29 and he was residing with his sister Anushila Devi
(PW9) in an apartnment situated on the Westen Street which
was re-christened as Banbuk Gali. First accused Mr
Mohamad @ Onar and 7th accused Sajid Ali were friends —and
associates in nany activities indulged in at Bow Bazar area
and the other accused were all the henchrmen of Qmar

Sajid Ali (7th accused) wanted Mahesh to part with a
sum of Rs. 50,000/-, alnpbst as a ransom for allowing him
to deal wth his business unobstructed. But the ~deceased
did not capitulate to the demand and such refusal led to a
dig between the two. It seens Mahesh scored an upper. hand
in the dig. The above epi sode happened about 10-12 days
bef ore the death of Mhesh.

The night of 4.11.1984 becane horrendously eventfu
for Mhesh. The events started with the gate-crashi ng nmade
by some assailants led by A-7 Sajid Ali, into the apartnent
of Anushila Devi (PW9) in search of her brother Mhesh.
Having failed to see himthere the assailants left the
apartment after hurling threatening words at the housew fe.
About an hour |ater, Mahesh reached the apartnent and was
told by his sister of what happened. WMahesh got frightened
and left the house |l est the assailants m ght cone back to
that place.
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By about 11.00 P.M Mahesh reached the residence of
his friend Abdul Aziz (PW4) and took asylumtherein. But
hardly an hour passed he heard the sound of knocking at the
door and when it was opened they saw one fruit-seller (by
nane Min) standing at the doorstep for conveying a nmessage
that A-1 Omar was waiting outside to see Mahesh. When he
stepped outside he saw A-1 Omr who then asked him to
acconpany him But Mahesh refused to do so. Then A-1 Onar
forcibly took himto a rickshaw to be taken away from that
site, but Mahesh managed to escape therefromand ran away
towards G ri Babu Lane.

Mahesh reached the place where PW5 (Mhd. Sayeed)
was residing on Gri Babu Lane and sought asylum therein
He narrated to PW5 all what had happened till then. He was
allowed to sleep in that room -and conceal ed hinmsel f beneath
t he Chowki, of that room

The tinme was about 2.30 A M ' when there was knocki ng
at the door of PW5 s room He opened the door and found
A-1 and other accused standing just outside. Four of the
accused sneaked into the roomand nmade a prowl for Mhesh
and traced himout in that snoop. The victimwas dragged
out of the room A1 yelled at the victim "You escaped
earlier. Now let me see how you woul d escape again."

Hearing the commtion sonme of the nei ghbours woke up
from sleep. PW6 . (Mhd. Idris) went out to see what
happened and then saw sone of the assailants (including the
7th accused in this case) forcibly dragging Mahesh towards
the Central Avenue. |In the course of such towing A-1 was
showering |lathi blows on Mahesh saying "I will beat you and
kill you like a pig". A7 was heard saying, "As you did not
give the noney which we asked for we would finish you
today." They took Mahesh away fromthe sight and ken of the
residents of that area. Thereafter, Mihesh was not seen
alive by his kith and kin or his friends.

On the same night Mohd. Sayeed (PW) went “to Bow
Bazar Police Station and |odged a conplaint regarding the
abduction of Mahesh. An FIR was registered on the strength
of the said conplaint. On the next norning PW9 Anushila
Devi (sister of Mahesh) told her nephew Pawan Kumar ( PW29)
about the abduction of Mahesh. Sonetine |ater, Pawan Kumar
learned that his wuncle Mhesh was adnmitted in-Islania
Hospital . So he rushed to that hospital and made inquiries
and cane across the mangl ed body of his uncle lying in_ the
hospital with his head tonsured.

PW3 (Dr. Debabrata Chaudhary) a Reader in" Forensic
Medi ci ne conduct ed post-nortem exami nati on on the dead body
of Mahesh and expressed his opi nion that Mahesh was
nmur der ed. Subsequently, all the accused were arrested at
different tinmes. Sone articles were recovered on the
strength of the statements elicited fromthe accused. After
conclusion of the investigation final report was laid
against the seven accused. The case as against the 7th
accused Sajid Ali was split up due to some reasons and hence
the trial proceeded as against the remaining accused.

There is abundant evi dence for show ng that Mahesh was
abducted by the accused on the night in question. It is
unnecessary to dwell upon that aspect in this appeal
particularly since the trial court and the H gh Court have
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held that issue in unison and since no serious attenpt was
nmade before us for disrupting that finding. Sri P.S.
M sra, learned Senior Counsel contended that there would
only be a case of abduction sinplicitor, even assum ng that
the above position stands unassail able, but such abduction
by itself is not punishable by any provision of the Pena
Code. We are not inclined to consider the said contention
in an acadenic perspective now, for, prosecution in this
case has put forward a case of abduction for the purpose of
commtting nurder. It was that case which was found agai nst
the accused by the trial court which finding remnained
undi srupted by the Hi gh Court.

Abduction takes place when a person is conpelled by
force (or such person i's induced by any deceitful neans) to
go fromany place. 1n this case Mahesh was dragged away by
the accused fromtwo places, first at Chittaranjan Avenue
and when he escaped fromthe grip of the abductors and
perched hinself ina hide out selected by himat Gri Babu
Lane, fromthere al so he was haul ed out.

Section 364 |PC says, whoever abducts any person "in
order that such person may be nurdered or disposed of as to
be put in danger of being nurdered" he commits the offence
puni shabl e under the Section. So the inportant task of the
prosecution was to denonstrate that abduction of Mahesh was
for murdering him Even if the nurder did not take place,
the of fence woul d be conplete if the abduction was conpl eted
with the said objective. Conversely, if there was no such
obj ective when the abduction was perpetrated, but later the
abductors nurdered the victim Section 364 | PCwoul d not be
attracted, though in such a case the court- may have to
consi der whether the of fence of cul pabl e homi ci de (amounting
to or not anobunting to rmurder) was conmitted.

If the words attributed to the abductors can be
beli eved we have no doubt that the abduction was done for
the purpose of finishing himoff. Knowing this ' position
well, Sri P.S. Msra, |earned Senior Counsel nade a fronta
criticismon the aforesaid evidence and contended that it is
easy for interested witnesses to put such words in the nouth
of the accused in order to aggravate the dimension of the
of f ence. No doubt, witnesses can do so. But the question
here is whether the aforesaid version of those wtnesses was
a concoction to enbroil the abductors into the cobweb of a
serious offence Ilike Section 364 IPC. The reliability of
that part of the evidence can be tested from different
angl es.

First is, even in the FIR PW5 had quoted those words
as spoken to by A-1. It nust be noted that when  FIR was
given PW5 had no reason to believe that Mahesh was not
alive. |f Mihesh had conme back alive it is doubtful whether
police would have seriously followed up the FIR  Next is,
the tenper which the assailants exhibited in the house  of
the deceased’s sister (when she was the sole i nmate present
therein), is broadly indicative of the truculence of the
intruders that they went there with sone definite purpose.
Mahesh was once caught by themon that night itself by PW4
and then he was badly handled by them If their intention
was only to inflict some blows on the victimthey would have
stopped with what they did to himat that stage. But when
Mahesh struggled and extricated himself fromtheir clutches
and escaped to another place at Gri Babu Lane these accused
did not stop and they persisted in prowing for their prey
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and succeeded in tracing himout fromthat different area
and hauled him out violently. Such repeated chase for
Mahesh could, in all probabilities, be for his blood. Thus,
all the broad features of this case eloquently support the
version of the wtnesses to conclude that the words
attributed to the accused were really uttered by them

For the aforesaid reasons, we have no difficulty to
conclude that all the accused abducted Mahesh in order to
murder him

Now we have to consider the nore serious aspect
whet her Mahesh was mnurdered by the abductors. On this
aspect Sri P.S. Msra led his nbst vocal contention that
the identity of the corpus delicti has not been established
in this case. |In other words, the contention is that the
prosecution failed to establish that the dead body on which
PW 30 (Dr. Debabrata Choudhury) conducted the autopsy could
not have been that of Mhesh.

Learned counsel hi ghl i ght ed t wo seem ng
i nconsi stencies in the evidence to bolster up his contention
on the above score. Firstis that PW8 (Dr. Adhikari) who
saw the dead body first estimated the age as 40, whereas
Mahesh was only /29 ~according to his own kith and Kkin
Second is that Dr. Adhikari had noted that the penis of the
dead body had undergone "religious circuntision".

The argunent « advanced by Sri P.S. M sra, |earned
seni or counsel on the above material appeared, at the first
bl ush, form dabl e. But on-a closer scrutiny ‘the said
contention turned out to be very feeble.” It must be pointed
out that the doctor who conducted post-nortem exam nation
(PW30 Dr. Debabrata Choudhury) did not find any evidence
of such «circuntision on the dead body. That doctor is a
speci alist in Forensic Medicine and'was a senior person. On
the other hand, PW28 (Dr. Adhikari) was only a stripling
in the profession who had just conpleted his internship
after his graduation. He said in his evidence that when he
examned the patient he found "the glands penis exposed,
foreskin was rolled back; thus it appeared to be a case of
early circuntision". W do not think that such a slipshod
observation regardi ng such a vitally i nport ant
identification mark can be taken as a seriously observed
feature, particularly when PW30, a senior-doctor, did not
notice any such thing. Sinmlarly, the age estinated by this
novi ce nedical practitioner wthout conducting any medica
tests in that regard is hardly sufficient to conclude  that
the dead body was that of a person aged 40. Even ot herw se
the approximation of the age made by | ooking at the dead
body is not enough to offset the age spoken to by the kith
and kin of the deceased.

On the other side, there is overwhel mng evidence to
show that the autopsy conducted on the dead body by PW30
was that of Mahesh. We find little scope even to doubt the
possibility of some other dead body being mstakenly treated
as that of the deceased while conducting the post- nortem
exam nati on. PW9 (Anushila Devi) sister of Mahesh, said
that she saw the dead body of Mahesh before it was crenated
and she had absolutely no doubt that it was her brother’s.
PW29 (Pawan Kumar Agarwal) a nephew of Mahesh went to
I slamia Hospital and it was he who first identified the dead
body of his uncle. PW4 (Abdul Aziz), PW5 (Mhd. Sayeed),
PW6 (Mhd. Idris) and PW11 (Mohd. Afjal) saw the same
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dead body and they had no doubt at all that it was that of
Mahesh.

The post-nortemreport nade by PW30 (Dr. Debabr at a
Choudhury) shows that the victimwas nurdered. He noticed
as many as 45 injuries on the dead body which included
fracture of 5 ribs (2 to 6 ) on he left side towards sterna
end, fracture of sone of he fingers and extravasaion of
bl ood on he night side of occipital region and al so on he
situs of the rib fractures. The renmaining injuries included
a few lacerated wounds, contustions and aberrations. There
was just one mnor incised wound on he left pinna. The
right |lung was congested. The doctor opined that death of
that deceased had resulted from nultiple injuries and
injuries of vital organs and | was homicidal in naure.

The trial court nmade a fallacious conclusion regarding
the death of the deceased on the premse that the public
prosecutor ~did not elicit fromthe doctor as to whether the
injuries were sufficient in the ordinary course of nature to
cause death. The Sessions Judge concluded thus on the said
i ssue: "There being no evidence on record to show that the
injuries were sufficient in the ordinary course of nature to
cause death, it cannot be said that the injuries noticed by
the aut opsy surgeon (PW30) were responsible for causing the
death of the deceased Mahesh."

No doubt it would have been of advantage to the court
if the public prosecutor had put the said question to the
doctor when he was exam ned. ~ But nere omission to put that
guestion is not enough for the court to reach a wong

concl usi on. Though not an expert as PW30, the Sessions
Judge hinmself would have been -an experienced judicia
of ficer. Looking at the injuries he hinself could have

deduced whether those injuries were sufficient in the
ordinary course of nature to cause death. No sensible man
with sone idea regarding the features of honicidal  cases
would come to a different conclusion from the injuries
i ndi cated above, the details of which have been stated by
the doctor (PW30) in his evidence.

W have no doubt that hom cidal death of Mahesh had
happened on the sane night of his abduction. Now we have to
deal with another crucial issue. Having found that Mahesh
was abducted by the accused in order to nurder himand he
was in fact really nurdered very soon thereafter can the
accused escape fromthe penal consequences of such rmurder
The trial court has stated on the said crucial issue  thus:
"From the discussions nade by ne in the earlier part of the
judgenent it would appear that the accused persons had
forcibly taken away the deceased Mahesh fromthe premises at
29/ 2/2A, Gri Babu Lane, Calcutta. There is no iota of
evi dence to show that the deceased Mahesh was in the custody
of the accused persons along from2.30 AM to 5.45 A M
of 5.11.86..................... There is no evidence worth
the nanme to show that the accused persons had carried the
dead body of Mahesh to Islania Hospital and then abandoned
it at the Emergency Departnent.”

The Hi gh Court unfortunately did not deal with this
aspect at all. Learned judges nade scathing criticism on
the flaws incurred in the investigation and wthout any
reference to the evidence confirmed the conviction passed by
the trial court.
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Before we consider the said crucial aspect we have to
point out another inportant ci rcunst ance. Sri KT.S
Tul si, learned counsel who argued for the State highlighted
the said circunstance that when A-1 Onar was interrogated by
the Investigating Oficer(PW34) on 12.11.1986 he told the
officer that "I have kept it (a full sleeve bush shirt)
underneath the mattress on the ground in ny club roont
Pursuant to the said statement the shirt was recovered
t herefrom It is marked as Ext. XV in this case. It is now
in atorn condition. The statement attributed to A.1 Qmar
and extracted above would fall within the purview of Section
27 of the Evidence Act. If it is believable, it would show
that the said shirt was conceal ed by the said accused. We
do not find any reason to disbelieve the evidence of the
investigating officer regarding recovery of Ext.XV - shirt.

There are two significant features relating to the
said shirt. One is that PW5 said that he supplied a shirt
to Mahesh “on the sanme night when he found his wearing
apparel s —shabby and torn. PWS5 said that when Mahesh was
abducted from his roomhe was wearing that shirt and PW5
identified Ext.XV as the said bush shirt. No explanation
what soever was offered by A-1 Qrar regardi ng Ext. XV (bush
shirt) except a /'bare denial regarding it. W have no
difficulty to believe the evidence of PW34 on that score.
It goes a long way in focussing at the first accused Onmar
for the nmurder of Mahesh.

The other feature has been highlighted by Sri K T.S.
Tulsi that the bush shirt was subjected to serologica
exam nation at the Forensic Sciences Laboratory and it was
found stained wth human bl ood (vide Ext.40 series). Sri
Harsh Kumar Puri, |earned counsel for the appellants in one
of the appeals filed by the convicted persons, pointed out
in his witten subm ssions that the aforesaid circunstance
(FSL test result on the shirt) was not put to the accused
when they were questioned by the Sessions Judge / under
Section 313 of the Code of Criminal Procedure. When we
scrutinised the records we noticed that no question was put
to the accused on that score. Consequently we are disabled
from using that feature on the shirt as —a circunstance
agai nst the accused.

Even barring that, the follow ng circunstances have
now been well set against the accused: (1) Mahesh was
abducted around 2.30 AAM by the abductors proclai mng that
he woul d be finished off. (2) The abductors took Mahesh out
of the sight of the witnesses. He was then wearing a  bush
shirt Ext. XV (3) Wthin a couple of hours the nurdered
body of Mhesh was found in Islanmia Hospital wthout a
shirt. (4) The bush shirt which Mahesh was wearing at the
time of abduction was conceal ed by A-1 Omar.

The abductors have not given any explanation as to
what happened to Mahesh after he was abducted by them But
the Ilearned Sessions Judge after referring to the law on
circunstantial evidence concluded thus: "On a carefu
anal ysis and appreciation of the evidence | think that there
is amssing link in the chain of events after the deceased
was |ast seen together with the accused persons and the
di scovery of the dead body of the deceased at Islama
Hospital. Therefore, the conclusion seens irresistible that
the prosecution has failed to establish the charge of mnurder
agai nst the accused persons beyond any reasonabl e doubt."
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The pristine rule that the burden of proof is on the
prosecution to prove the guilt of the accused shoul d not be
taken as a fossilised doctrine as though it admits no
process of intelligent reasoning. The doctri ne of
presunption is not alien to the above rule, nor would it
inmpair the tenper of the rule. On the other hand, if the
traditional rule relating to burden of proof of the
prosecution is allowed to be wapped in pedantic coverage
the offenders in serious offences wuld be the ngjor
beneficiaries, and the society would be the casualty.

In this case, ‘when prosecution succeeded in
establishing the afore narrated circunstances, the court has
to presune the existence of certain facts. Presunption is a
course recognised by thelaw for the court torely on in
conditions such as this. Presunpti on of fact is an
inference as to the existence of one fact fromthe existence
of sone other facts, unless the truth of such inference is
di sproved. ~Presunption of fact is a rule in |law of evidence
that a fact otherw se doubtful nay be inferred fromcertain
other proved facts. Wen inferring the existence of a fact
from other set of -proved facts, the court exercises a
process of reasoning and reach a | ogical conclusion as the

nost probable position. The above principle has gained
| egislative recognition in India when Section 114 is
incorporated in the Evidence Act. |t enpowers the court to
presune the existence of any fact which it thinks likely to
have happened. |In that process-court shall have regard to
the comon course of natural events, human conduct etc. in

relation to the facts of the case

Wen it is proved to the satisfaction of the court
that Mahesh was abducted by the accused and they took him
out of that area, the accused al one knew what happened to
himuntil he was with them |If he was found murdered within
a short tine after the abduction the permtted reasoning
process would enable the court to draw the presunption that
the accused have nurdered him . Such inference can be
di srupted if accused would tell the court what el se happened
to Mahesh at |least until he was in their custody.

During argunments we put a question to |earned senior
counsel for the respondents based on a hypothetica
illustration. |If a boy is kidnapped fromthe | awful custody
of his guardian in the sight of his people and the
ki dnappers disappeared with the prey, what would be the
normal inference if the mangl ed dead body of the boy is
recovered within a couple of hours from el sewhere. The
gquery was nade whether upon proof of the above facts an
inference could be drawn that the kidnappers would have
killed the boy. Learned senior counsel finally conceded
that in such a case the inference is reasonably certain that
the boy was killed by the kidnappers unless they explain
ot herw se.

In this context we may profitably utilise the |ega
principle enbodied in Section 106 of the Evidence Act which
reads as follows: "Wen any fact is especially within the
know edge of any person, the burden of proving that fact is
upon him"

The section is not intended to relieve the prosecution
of its burden to prove the guilt of the accused beyond
reasonabl e doubt. But the Section would apply to cases
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where the prosecution has succeeded in proving facts from
which a reasonable inference can be drawn regarding the
exi stence of <certain other facts, unless the accused by
virtue of his special know edge regardi ng such facts, failed
to offer any explanation which m ght drive the court to draw
a different inference.

Vivian Bose, J., had observed that Section 106 of the
Evidence Act is designed to neet certain exceptional cases
in which it wuld be inpossible for the prosecution to
establish certain facts which are particularly within the
know edge of the accused. |In Shanbu Nath Mehra vs. The
State of Ajner (1956 SCR 199) the |earned Judge has stated
the legal principle thus: "This |ays down the general rule
that in a crimnal case the burden of proof is on the
prosecution and section 106 .is certainly not intended to
relieve it of that duty.” On the contrary, it is designed to
nmeet certain exceptional cases in which it would be
i npossible, or at any rate disproportionately difficult for
the prosecution to establish facts which are ’'especially’
within the know edge of the accused and which he could prove
without difficulty or inconvenience. The word 'especially’
stresses that. It neans facts that are pre-emnently or
exceptionally within his know edge. "

In the present case, the facts which prosecution
proved including the proclainmed intention of the accused,
when considered in the light of the proximty of time within
which the victimsustained fatal injuries and the proximty
of the place within which the dead body was found are enough
to draw an inference that victinis death was caused by the
same abductors. |If any deviation fromthe aforesaid course
woul d have been factually correct only the abductors. would
know about it, because such deviation would have been
especially within their knowedge. As they refused to state
such facts the inference woul d stand undi sturbed.

The Division Bench of the High Court instead of
dealing with the circunstances of the case -and /issues
i nvol ved made only sone general —coments and after
castigating the investigating officers in severe |anguage
reached the final part of its judgment —upholding the
convi ction under Section 364/34 | PC and reduced the sentence
to the period which the convict had al ready undergone. The
Di vi si on Bench used unki nd remarks agai nst the investigating
officer saying "investigation of the case was perfunctory
and suffered fromserious |acuna and irregularity*. Learned
Judges of the Division Bench did not nake any reference to
any particular omssion or lacuna in the investigation
Castigation of investigation unfortunately seens to be a
regular practice when the trial courts acquit accused in
criminal cases. In our perception it is alnbst inpossible
to cone across a single case wherein the investigation was
conducted completely flaw ess or absolutely fool proof. The
function of the crimnal courts should not be wasted in
picking out the lapses in investigation and by expressing
unsavoury criticism against investigating officers. |
of fenders are acquitted only on account of flaws or defects
in investigation, the cause of crimnal justice becones the
victim Effort should be nmade by courts to see that
crimnal justice is salvaged despite such defects in
i nvesti gation. Courts should bear in nmind the tinme
constraints of the police officers in the present system
the ill-equipped machinery they have to cope with, and the
traditional apathy of respectable persons to come forward
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for giving evidence in crimnal cases which are realities
the police force have to confront with while conducting
i nvestigation in al nost every case. Before an investigating
officer is inmputed wth castigating remarks the courts
shoul d not overl ook the fact that usually such an officer is
not heard in respect of such remarks made against them In
our view the court need nake such deprecatory remarks only
when it is absolutely necessary in a particular case, and
that too by keeping in mnd the broad realities indicated
above.

In the present case we have not conme across any such
serious flaw in the investigation which had affected the
case or which would have inmpaired the core of the
prosecution case justifying or warranting the pejorative
remar ks nade by the Division Bench of the H gh Court against
the investigating officers. dn the result, we allow the
appeal ~filed by the State and dismi ss the appeals filed by
the convicted persons. Wile maintaining the conviction of
the offence wunder Section 364/34 IPC and restoring the
sentence passed by the trial court on the accused we also
convict the six appellants/accused of the offence under
Section 302 read wth Section 34 of IPC and inpose a
sentence of inprisonnent for life on each of them The

sentences under all counts will run concurrently. W direct
the Sessions Judge, Calcutta City, to take inmmediate steps
for putting the  convicted persons back- in jail for

undergoi ng the renmaining portions of the sentences inposed
by this judgenent.




