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ACT:

I ndi an Press (Emergency Powers) Act (XXIII of 1931) s.
4 (1) (a) __Constitution of India, Arts. 19(1) and
19(2)--Restrictions inmposed by s. 4 (1) (a) on freedom of
speech and expr essi on- - \Wet her fall Wit hin Art.
19(2)--Validity of s. 4(1)--Speeches  of political dena-
gogues- - Construction--Burden of prosecution

HEADNOTE
Section 4 (1) (a)of the Indian Press (Energency Pow
ers) Act (XXIl1l of 1931) is not unconstitutional as the

restrictions inposed on freedom of speech and expression by
the said section are solely directed agai nst the underm ning
of the security of the State or the overthrow of it
and are within the ambit of Art. 19(2) of the Constitution
Ronesh Thapar’s case ([ 1950]
655
S.CR 594]) and Brij Bhushan’s case ([1950] S.C. R 605)do
not |ay down any wi de proposition that restrictions of the
nature inposed by s. 4 (1) (a) are outside the scope of Art.
19 (2) as they are conceived generally in the interests of
public order. At any rate, the amendnent made to Art. 19 (2)
by the Constitution (First Amendnent) Act which is retro-
spective in operation nakes the matter clear

In order to determ ne whether a particular docunent
falls within the anmbit of s. 4(1) the witing has to be
considered as a whole in a fair, free and Iliberal spirit,
not dwelling too much on isol ated passages or upon a strong
word here and there, and an endeavour should be made to
gat her the general effect which the whole conposition would
have on the ninds of the public. Expressions which are the
stock in trade of political denagogues and have no tenden-
cy to excite anybody, and exaggerations in |anguage, cannot
lead to that result. Rhetoric of this kind might in con-
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ceivabl e circunstances inflane passions, as for exanple, |if
addressed to an excited mob, but if such circunstances exist
it is for the Government to establish the fact.

JUDGVENT:

APPELLATE JURI SDI CTION: Case No. 273 of 1951. Appea
under Arts. 132 (1) and 134 (1)(c) of the Constitution of
India fromthe Judgnent and Order dated |13th Cctober, 1950,
of the H gh Court of Judicature at Patna (Shearer, Ramaswam
and Sarjoo Prosad JJ.) in Mscellaneous Judicial Case No.
220 of 1949.

S.K Mtra (K Dayal, with him, for the appellant.

Basant Chandra Ghosh and Arun Chandra Mtra for the
respondent .

1952. May 26. The Court delivered j udgment as

fol | ows: --
MAHAJAN J.--This appeal has been preferred by the State of
Bi har against the judgnent of a Special Bench of the High
Court of Judicature at Patna al lowi ng the application of the
respondent under section 23 of the Indian Press (Energency
Powers) Act, XXl Il of 1931. It appears that the petition was
argued by both the sides as it was one made under article
926 of the Constitution

The respondent was the keeper at all relevant tinmes of
the Bharati Press at Purulia, A panphlet under
85
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the heading "Sangrant was printed at the said press and is
all eged to have been circulated in the towmn of ~Purulia in
the district of Manbhum The Government of Bihar considered
that the panphlet contained objectionable nmatter of the
nature described wunder section 4 (1) of the Indian  Press
(Emergency Powers) Act and required the press to furnish
security in the sumof Rs. ’2,000, under section 3(3) of the
Act by the 19th Septenber, 1949. On the 26th Septenber,
1949, the respondent applied to the H gh Court under section
23 for setting aside the above order. This application was
allowed by the mgjority of the Judges constituting the
Bench. Shearer J. was of the view that the application
shoul d be di sm ssed.

Several objections were raised to the validity of the
order passed by the Bi har Governnent but it is wunnecessary
to mention all of them The two points which were seriously
pressed before the H gh Court were that the leaflet did not
contain any words or signs or visible representation of the
nature described in section 4 (1) of the Act, ‘and that the
provisions of section 4 (1) of the Act were inconsistent
with article 19 (1) of the Constitution and as such’ void
under article 13. The High Court reached the concl usion
that the panphlet did come within the m schief of the Act.
Sarjoo Prosad J., with whom Ramaswam J. concurred, 'on a
construction of the decisions of this Court in Ronesh Thapar
v. The State of Madras(1l), and Brij Bhushan V. The State  of
Del hi (2), found, though with sone reluctance, that section 4
(1) (a) of the Act was repugnant to the Constitution and
therefore void. M. Justice Shearer, however, held that the
panphl et was a seditious libel and that there was nothing in
the two decisions of the Suprene Court referred to above
whi ch conpelled the court to hold the provisions of section
4 (1) (a) of the Act to be void.

In ny opinion, Shearer J. was right in the view that
there is nothing in the two decisions of this Court which
bears directly or indirectly on the point at issue in the
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(1) [1950] S.C. R 594. (2) [1950] S.C.R 605.
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and Ramaswami JJ. were in error in holding that these deci-
sions were conclusive on the question of the invalidity of
clauses (a) and (b) of section 4 (1) of the Act. Towar ds
the concluding part of his judgnent Sarjoo Prosad J. ob-
served as follows:--

"l amconpelled to observe that fromthe above discus-
sions of the Suprene Court judgnents, it follows logically
that if a person were to go on inciting murder or other
cogni sable offences either through the press or by word of
nouth, he would be free to do so with inpunity inasnmuch as
he would claimthe privilege of exercising his fundanenta
right of freedom of speech and expression. Any |egislation
which seeks or would seek-to curb this right of the person
concerned would not be saved under article 19 (2) of the
Constitution and woul d have to be declared void. This would
be so, because such speech or expression on the part of the
i ndi vi dual ~woul d fall neither under |ibel nor slander nor
defamati on_ nor contenpt of court nor any matter which of-
fends against decency or norality or which underm nes the
security of or tends to overthrow the State. | cannot wth
equanimty contenplate such an anomal ous situation but the
concl usi on appears /to be unavoi dabl e on the authority of the
Suprenme Court judgrments with which we are bound. |, there-
fore, wsh that ny decision on the point woul d sooner than
ever come to be tested by the Suprene Court itself and the
position reexanined in the |ight of the anomal ous situation
poi nted out above. It seenms to ne that the words used in the
Constitution Act should be assigned a wde and libera
connotation even though they occur in a clause which pro-
vi des an exception to the fundanmental right vouchsafed under
article 19 (1)(a) of the Constitution Act."

These observations--1 speak with great respect-disclose
a conplete |lack of understanding of ‘the precise scope of the
two decisions of this Court referred to above. Section 3
(3) of the Act under which the notice was issued in the
present case enacts as foll ows:

"Whenever it appears to the Provincial Governnment that
any printing press is used for the purpose
658
printing or publishing any newspaper, book or other docunent
contai ning any words, signs or visible representation of the
nature described in section 4,sub-section (1), the Provin-
cial Covernment may, by notice in witing to the keeper of
the press ..... order the keeper to deposit with the Magis-
trate security ..." Cl ause (a) of section 4 (1) deals
with words or signs or visible representations which incite
to or encourage, or tend to incite to or encourage the
comm ssion of any offence of nurder or any cognizable of-
fence involving violence. It is plain that speeches or
expressions on the part of an individual which incite to or
encour age the comm ssion of violent crimes, such as nurder
cannot but be matters which woul d underm ne the security  of
the State and conme within the anbit of a | aw sancti oned by

article. 19(2) of the Constitution. | cannot help observing
that the decisions of this Court in Romesh Thapar's case(1),
and in Brij Bhushan’s case(2) have been nore than once

m sapplied and msunderstood and have been construed as
| aying down the wide proposition that restrictions of the
nature inmposed by section 4(1)(a) of the |Indian Press
(Energency Powers) Act or of similar character are outside
the scope of article 19(2) of the Constitution inasmuch as
they are conceived generally in the interests of public
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order. Sarjoo Prosad J. also seens to have fallen into the
sane error.

The question that arose in Ronmesh Thapar’s case(l) was
whet her the inmpugned Act (Madras Maintenance Public
Order Act, XXIII of 1949) in so far as it purported by
section 9 (1-A) to authorise the Provincial Governnent "for
the purpose of securing the public safety and the nmainte-
nance of public order, to prohibit or regulate t he
entry.into or the circulation, sale or distributionin the
Provi nce of Madras or any part thereof any docunent or class
of docunents" was a law relating to any matter which under-
m ned the security of or tended to overthrow the State, and
it was observed that whatever ends the inpugned Act nay have
been i ntended to subserve and what ever
(1)[1950] s.C. R 594. (2) [1950] S.CR
605.
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aims its framers may have had in view, its application and
scope could not, in the absence of delimting words in the
statute itself, be restricted to those aggravated forns of
prejudicial activity which are calculated to endanger the
security of the State, nor was there any guarantee that
those authorized to exercise the powers under the Act would
in using themdiscri'm nate between those who act prejudical -
ly to the security of the State and those who do not. Sec-
tion 4(1)(a) of the inpugned Act, however, is restricted to
aggravated fornms of prejudicial activity. It deals specifi-
cally with incitement to violent crimes and does not dea
with acts that generally concern-thensel ves with the mainte-
nance of public order. That being so, the decision in Ronesh
Thal bar’ s case(1l) given-on the constitutionality of section
9(1-A) of the Madras Mai ntenance of Public Order Act has no
rel evancy for deciding the constitutionality of the  provi-
sions of section 4(1)(a) of the Indian Press (Emergency
Powers) Act. Towards the concluding portion in Romesh Tha-
par’s judgment(1l) it was observed as follows :--

"We are therefore of opinion that unless a |aw restrict-
ing freedom of speech and expression is directed solely
agai nst the underm ning of the security of the State or the
overthrow of it, such law cannot fall within the reservation
under clause (2) of article although the restrictions which
it seeks to i npose may have been conceived generally in - the
interests of public order. It follows that section 9(l-A)
which authorizes inposition of restrictions for the wder
purpose of securing public safety or the  nmintenance of
public order falls outside the scope of authorized restric-
tions under clause (2), and is therefore void and unconsti -
tutional."

The restrictions inposed by section 4(1)(a) of the
I ndi an Press (Emergency Powers) Act on freedom of speech and
expression are solely directed against the wundermning of
the security of the State or the overthrow of it and are
within the anbit of article 19(2) (1) [1950] S.C R 5 94.
660
of the Constitution. The deduction that a person would  be
free to incite to nurder or other cogni zabl e of fence through
the press with inmpunity drawn fromour decision in Ronmesh
Thapar’s case(1l) could easily

have been avoided as it was avoi ded by Shearer J. who in
very enphatic ternms said as follows: -

" 1 have read and re-read the judgnents of the Suprene
Court, and | can find nothing in them nyself which bear
directly on the point at issue, and leads ne to think that,
in their opinion, a restriction of this kind is no |onger
perm ssible.”
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Be that as it may, the matter is now concluded by the
| anguage of the amended article 19(2) made by the Constitu-
tion (First Anendnent) Act which is retrospective in opera-
tion, and the decision of the Hgh Court on this point
cannot be sustai ned.

Basant Chander Ghosh contended that the anendment rmade
in article 19 (2) of the Constitution wth retrospective
operation was repugnant to article 20 of the Constitution
inasmuch as it declared a certain act an offence which was
not an offence at the tine when the act was conmitted. This
contention is untenable. The respondent is alleged to have
violated the provisions of section 4(1)(a) of the Indian
Press (Emergency Powers) ‘Act which was a law in force in the
year 1949 when the of fendi ng panphl et was published. She
has not been convicted of any offence so far and is not
being again convicted for the same by reason of the anend-
ment in article 19(2). Article 20 has no application whatev-
er to the present case. Article 19(2) enpowers a | egislature
to nake | aws inposing reasonable restrictions on the funda-
nental rights conferred under article 19(1) of the Constitu-
tion. |t does not declare any acts which were not offences
before as offences with retrospective effect. Myreover, in
the year 1949 the respondent was not possessed of any funda-
mental right which could be said to have been contravened by
t he anendnent.

Though, as || have said above, the High Court is in
error in the finding that the provisions of section ,4(1)(a)
(1) [1950] S.C. R .594,
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of the Indian Press (Emergency Powers) Act are repugnant to
the Constitution, its judgnent has to be nmaintained as it is
also in error in holding that the panphlet in question fel
within the mischief of sectiond (1)(a) of the Indian Press
(Energency Powers) Act.

The docunent is witten in high-flow Bengali |anguage
and contains a good deal of demagogic claptrap wth some
pretence to poetic flourish. It enunciates certain /abstract
propositions in sonewhat involved language and it cannot be
foll owed except wth considerable effort. The ~Hi gh  Court
held that the docunent offended against the —provisions of
section 4(1)(a) inasnmuch as certain parts of it contenplate
a bloody and violent revolution and that the central theme
that runs through the whol e gamut of the offending panphl et
is that the author is anxious to bring about a bloody revo-
[ uti on and change conpletely the present order of things by
causing a total annihilation of the persons and the policies
of those who according to himare in the opposite canp.
Particular reference was nade to the foll ow ng passages in
the witing which in the opinion of the |earned -Judges
support that conclusion. The first of these passages is in
t hese words : --

"Ch thou foolish oppressor, you want to cause  abject
terror in me with your red eyes and full throated voice--do
that, | am not afraid ....... My pro-test is against
parochi al national politics."Another passage reads thus :-

‘* Death is ny secret |ove; poison is ny drink the fl anes
of fire are ny sweet breeze; the wailing of a hundred be-
reaved childless nothers is just a tune in my flute; the
weepi ng of wi dows at their w dowhood is just a rhythmof ny

song. "
The next passage referred tois in these terns :--

"I am the cremation ground. | am the bloodthirsty
goddess Kali who lives and noves about in the «crenmation
gr ound. Plague or famine is my great joy ....... I am

thirsty, I want blood, | want revol ution,
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I want faith in the struggle. Tear, tear the chain of
wrongs; Break thou the proud head of the oppressor."”

Ref erence was al so nmade to a passage in which the witer
desires that his cries should be heard by people far and
near, that his call should be hearkened far far away across
the hills, the jungles, across the rivers and rivulets and
all those who hear should cone forward to join the ranks in
destroying the oppressor and in which he clains that he is
the nessenger of death, that his revolutionary song signals
the door of each of the listeners and signals to them to
come out if they have life, if they have health, if they
have courage to cone and dash to pieces those who commt
oppression on the nother, and he says that with the bl ood of
those followers let the revolution grow. It winds up with
an invocation to the readers in these terns :--

"I'f you are true, if-you are the gift of God, if you are
not a bastard, then cone forward with a fearless heart to
struggl e ‘against the oppressors’ inproper conduct, oppres-
sion and ‘injustice. W should not tol erate wongful oppres-
sion. Oh, thou the people with the burning pain of thine
heart burn the heart of the oppressive, high-handed oppres-
sor. Let all wongs, all high-handedness, all oppressions,
all tyrannies be burnt in the flane."

It seens to ne/that the | earned Judges of the Hi gh Court
took this witing too seriously. It did not deserve that
consideration. It is some kind of patch-up work, wth no
consi stency or cohesion between its different  parts. Por-
tions of it are unmeaning nonsense and in other parts it
talks of revolution in the abstract. There is no appeal to
anybody in particular or for any known or specific cause. No
nmention is made of any specific kind of ‘oppression or injus-
tice that is intended to be renedied. The desire is. to
change the face of the earth by ending all oppression
tyranny and injustice. Their is no evidence whatsoever for
connecting this panphlet with any agitation or novement at
the tinme it was witten in that locality. | have read the
witing several tinmes and | think that M. Ghosh is
663
right when he says that the panphlet contains nerely enpty
sl ogans, carrying no particul ar neaning except sone anpunt
of figurative expression or |anguage borrowed at randomfrom
various authors with a touch of poetic flourish about it
Witings of this characters at the present nonent~ and  in
the present background of our country neither ~excite nor
have the tendency to excite any person fromanong the class
which is likely to read a panmphlet of this nature. They wll
necessarily be educated people. Such witings |[eave their
readers cold and nobody takes them seriously. People  |augh
and scoff at such stuff as they have becone too famliar
with it and such witings have lost all sting. ~Any non
descript person who promises to change the order of | things
by bloody revolution and assumes the role of a new Messiah
is merely the | aughi ng-stock of his readers and creates an
adverse inpression against hinmself, rather than succeed
in stirring up any excitenent in the mnds of the readers.
Rhetoric of this kind mght in conceivable circunstances
i nfl ame passions as, for exanple, if addressed to an excited
mob, but if such exceptional circunstances exist it was for
the State Government to establish the fact. In the absence
of any such proof we nust assune that the panphlet would be
read by educated persons in the quietness of their honmes or
in other places where the atnosphere is normal. | would
therefore hold, in the words of ny brother Bose in Bhagwati
Charan Shukla v. Governnment of C.P. & Berar(1l), that though
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the panphl et in question uses extravagant |anguage and there
is in it the usual crude enotional appeal which is the
stock-in-trade of the demagogue as well as a blundering and
ineffective attenpt to ape the poets, that is all, and there
is nothing more init. The time is |long past when witings
of this kind can in normal circunstances excite people to
conmit crimes of violence or nurder or tend to excite any-
body to conmmt acts of violence. Again the | anguage enpl oyed
is full of nysticismand

() I.L.R 1964 Nag. 865
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cannot be easily understood and it creates no inpression of
any kind on any person.

In order to deternmine whether a particular docunent
falls within the anbit ~section 4(1), the witing has to be
considered as a whole and in a fair and free and libera
spirit, not dwelling too nuch upon isolated passages or upon
a strong word here and there, and an endeavour should be
made to gather the general effect which the whole conposi-
tion woul'd have on the mnd of the public. Expressions which
are the stock-in-trade of political demagogues and have no
tendency to excite anybody, and exaggerations in |anguage
cannot lead to that result. The | earned Governnent Advocate
pl aced reliance on the decision of Harries C.J. in Badr
Narain v. Chief Secretary, Bihar Goverment(2). The |earned
Chief Justice therein held that in order to show that cer-
tain words fall under section 4 (1) (a) it is not necessary
to show that the words tend to incite or to ‘encourage the
comm ssion of a particular offence or offences and that it
is sufficient if they tend to-incite to or to encourage the
conmi ssi on of cogni zabl e of fences of violence in general. In
that case, a poementitled "Labourers, the mainstay’of the
wor | d" began by enphasi sing that |abourers are the mainstay
of the present world and then proceeded to describe their

unfortunate and pitiful lot. In a subsequent portion the
aut hor stated that though speechl ess today, when organized,
the labourers wll be as powerful as mllions and this

portion of the poemended with these words:

"Why are you helplessly tolerating the exploitation of

your nmasters."

The remaining lines were as foll ows: -

"Labourers, raise now the cry of revolution.  The heavens
will trenble, the Universe will shake and the flanes of
revolution wll burst forth fromland and water. ~You -who
have been the object of exploitation, now dance the fearfu

dance of destruction on this earth; truly, |abourers, only
total destruction wll

(2) A I.R 1941 Pat. 132
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create a new world order and that will bring happiness to
the whole world."

It is quite clear that here an appeal was nmade to |a-
bourers inciting and encouraging themto comit acts of
vi ol ence. The words used certainly tended to achieve  that
result. They were no enpty slogans or abstract propositions.
It had one consistent and coherent purpose, i.e., to excite
| abourers and to bring theminto action. Any observation
made about this witing can have no apt application for the
determ nati on of the present case. The | earned Chief Justice
in the concluding part of the judgment very pertinently
poi nted out that a commobnsense interpretation nust be given
to the docunent conpl ained of, the question to be answered
always being, what inpression will the documents or words
give to a nman of ordinary commonsense. My answer to this
guery in the present case is that the docunent read at first
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sight is not intelligible unless it is explained to that man
of ordinary comobnsense by a | earned person and hence it can
by itself create no inpression of any kind on such a person

After the witing is explained to such a man, he will nerely
laugh at it and throwit in the waste paper basket w thout
taking it seriously. He will refuse to believe that a person

of this kind can create a new world order by appealing to a
bl oody revol uti on.

As | pointed out in ny judgnment in Harkrishan Singh v.
Emperor (1), the use of such words as appear in this docunent
creates no inpression on the mnd of any reasonable reader
That case dealt with clause (d) of section 4 (1), but the
principle underlying it also applies to the construction of
witings which are alleged to fall under section 4 (1) (a).
I do not mean to suggest or to lay down as a general propo-
sition that sone of the words used in the panphlet in ques-
tion in the context of any other witing would not fal
within the mschief of section 4 (1) (a). Certain parts of
the panmphlet,” if read as isolated passages, may have the
tendency to excite people to conmmt
(1) A I.R 1946 Lah, 22.
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crinmes of violence but that is not the effect if the pam
phlet is read in its entirety.

The result is that | would dismss the appeal but in
the circumstances would make no order as to costs. The
State Governnment has succeeded in its contention that sec-
tion 4 (1) (a) of the Act is constitutional and that was the
real ground on which it cane to this Court.

PATANJALI SASTRI. C.J.--1"agree with the judgnment | ust
delivered by nmy | earned brother Mahajan J.  and have nothing
to add.

MUKHERJEA J.--1 concur in the judgnent delivered by nmny
| earned brother Mhajan J. and | wouldlike to say a few
words, regarding the publication itself which led to the
demand of security by the Government under the provision of
the Indian Press (Energency) Act.

The point that requires consideration is, whether the
words contained in the inpugned publication are of the
nature described in section 4 (1) (a) of the Act;” or in
other words whether they incite to or encourage or tend to
incite to or to encourage the comn ssion of any offence of
nmurder or any cogni zabl e offence involving violence. It is
well settled that to arrive at a decision on this point, the
witing is to be | ooked at as a whole without |laying stress
on isol ated passages or particul ar expressi ons used here and
there, and that the court should take into consideration
what effect the witing is likely to produce on the mnds of
the readers for whomthe publication is intended. Account
should also be taken of the place, circunstances and /occa-
sion of the publication, as a clear appreciation of the
background in which the words are used is of very | great
assistance in enabling the court to view them in ‘their
proper perspective.

The leaflet in questionis entitled "Sangrani  or
struggle. It is witten in high-flown Bengali prose with a
| arge mixture of poetic expressions borrowed at random from
the witings of sone well-known
667
poets of Bengal. The object of the witing as far as could
be gathered fromthe docunent is to give a poetic or ideal-
istic pi cture of what 1is nmeant and connot at ed by
"struggl e"or revolution. The aimand end of "struggle ", as
stated in the leaflet, is to wi pe outs, "oppression, injus-
tice or wong" which is "pervading all over the world from
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the past to the future"; and it is only after all wongs,
injustice and oppression have perished that a new world
could be built up. This seens to be the main or centra
thene of the composition, clothed, though it is, under much
i ncoherent tal k and seem ngly meani ngl ess utterances. There
is no indication throughout the witing as to what kind of
oppression, injustice or wong the author had in m nd. Far
fromreferring to grievances of any specific character, the
witer does not even hint at such general causes of discon-
tent as political inequality, economic exploitation or class
warfare which are the subject-matter of agitation in many
parts of the world. The leaflet does not give indication
al so of any unpopul ar measure or act of injustice affecting
t he m nds of the people in the particular area where it
was published and within which it was intended to be circu-
lated. 1In one part of the docunent the follow ng words are
found to occur:

“"If mother be true, |et no disgrace spread in the name of
the nother. If nother tongue be equal to nother, then the
said |anguage is your nost revered goddess. Do not allow
di sgrace to spread in her nane"

It is not the case of the CGovernment and there is no
statement or affidavit tothat effect, that the passages
here have any reference to the | anguage  controversy which
agitated and probably is still agitating this particular
district. In anot her part of the docunent « the expression
"narrow parochial politics" has beenused, but here again
the Governnent has not nmade any attenpt to ‘explain, what
this expression could, in the particular context, nean or
refer to. As no acts of injustice or oppression are actually
nmentioned in the docunment, it is difficult to say who the
"oppressors" are, whose "proud heads" the author asks his
668
readers to break. It is quite clear that the "oppressor"
nmentioned here is neither the Government nor the party in
power, nor has it any relation to any particular class of
persons or a sect or comunity which might be harassing
others and tranpling upon their rights. It nay be, that to
attract the operation of section 4 (1) (a) of ~the /Indian
Press Act, the incitement to murder or viol ence need not be
specifically directed against particular individuals  or
cl ass of persons; but when the whole tal k i s about injustice
or oppression in the abstract, which is stated by the author
to be in existence fromthe beginning of time and when  in
hyperbolic |anguage a hope is expressed of - establishing a
better and a cleaner world through struggle, sweat and
bl ood, the words used nmay not inproperly be | ooked upon as
an effusion of poetic fancy which, having no relation to
actual facts can have very little potency for doing ms-
chief. 1 wll now proceed to exam ne the contents ~of the
panphl et in detail.

The witer begins in an affected poetic vein and de-
scribes, in language, to which it is difficult to attach any
rati onal neaning, what "struggle" or revolution is. The
"struggle" which is personified in the article introduces
itself in the follow ng nmanner:

"I am not weal th, nor popular strength, not the people
nor fame;...l amnot joy nor a brag, nor the timd | ook of
the beloved's eyes .... | amnot nother’'s affection, nor
sister’s |l ove".

If these words convey any sense, they can only nean that
the struggle or revolution which the witer wants to depict
is something different fromwhat we ordinarily associate
with our social life and happiness; it is a negation of al
natural human feelings and sentinments. The next paragraph
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says in equal enigmatical |anguage what "Sangran or "strug-

gle" actually is. "I amold antiquated history" thus the
article proceeds;
“ | amtinme eternal, | amthe future, the present and

the past, in ny heart is witten the story of the past, the
probl ems of the present and the voice of the
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future". | do not know whether this is a poetic way of
depicting the entire life process whichis said to lie

through struggle and guide our evolution in this planet.
Struggle, according to the author, is coeval with time and
eternity.

In the next paragraph the witer passes on to say with
nmany repetitions of the word "wong" that "it is wong which
is pervading all over fromthe past to the future", and it
is this wong that is tobe righted by the struggle. The
struggle here is- likened for-reasons best known to the
author ~to a piece of torn grass in the mddle stream of a
turbulent / river, and to a grain of dust thrown in the face

of a cyclone. "It is dishonour, Unhappiness, endless pain."
It is again-likened successively to the frown of the be-
loved, to fanmine, stormand evil days. The call is sent to

everybody to cone on "where the sky is cracking and the
endl ess rough and thorny path is shrouded in darkness" and
assist in building/up a new world.. Many of the expressions
used here are taken verbatimfromthe witings of sone
wel | - known Bengal ee aut hors, though they sound nothing but a
rigmarole in the present context.

The next paragraph begins with'the word  "revolution".
Struggle is revolution and through struggl e and revolution
the world is to be built anew It is then saidthat "death
is my darling and death is the only truth in this world".
If one has to die, there is no sensein dying of ‘illness.
Let a nman choose an honourabl e death by standing | against
oppressors. Quite abruptly the author brings in the nane of
Sri Subhas Chandra Bose in the mdst of this talk and asks
his readers to listen "far far away across the hills, across

the jungle, across the rivers and rivulets the call of
Subhas Chandra Bose, the greatest revolutionary |eader of
the world". The people are asked not to stop wuntil the
objective is attained. Again it is said "I amstruggle, 1
amrevolution ...... | ama Hindu, I ama Missal man, I am
a Christian, | ama Jew, | ama Keduin, | am severed from
all religions by the fruits of ny action in  previous
births". Wthout the |least attention to any sequence of
t hought, inmmediately
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after this, the imaginary oppressor is addressed by the
aut hor as foll ows:

"Ch you foolish oppressor you want to terrify with your
red eyes, | fear not."

The author, or rather the personified "struggle" | which
purports to speak, then repeats the well-known words of poet
Tagore and says that he does not seek salvation through
renunci ation; he wants that salvation which lies in joy
am dst innunerable dangers and difficulties. The idea of
finding joy in all that is hated, avoided and dreaded in
this world is elaborated in the passages that follow
"Death" it is said "is nmy secret |love, poison is ny drink,
the flames of fire are ny sweet breeze, the cry of childless
nothers a tune in ny flute and the weeping of widows a rythm

of ny song". In this vein the author goes on conjuring up
all the uncanny and weird things in the world and associ at-
ing themwth struggle. "I amnot joy, | amthe remant of

the dying cries ...... | am the bl oodthirsty goddess Kal
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who lives and noves about in the cremation ground. | want
blood ............ Break the proud head of the oppressor

| bathe in flanes ............... Thunder is nmy kiss of
affection ......... | do not understand nyself. | do not
know nyself. | do not recognise nyself still | want revo-
[ution, still I want struggle". The | earned Judges of the

Hi gh Court laid very great stress on these passages which in
their opinion constitute a direct incitement to bl oody
revol ution; and that is also the line of argunment adopted by
M. Mtter who appeared before us on behalf of the State

It has been argued by M. Ghosh appearing for the respondent
that the "struggle” which the author has depicted and which
he ains at is a non-violent struggle and the blood that is
to be shed is the blood of those who are called wupon to
resi st oppression and injustice. On the other hand, it is
argued on behal f of the State that the passages quoted above
can only mean that it is a bloody and violent revolution
which could carry nmen to their desired end. In nmy opinion

neither of these contentions furnish to us the proper nethod
of approach to the question which requires
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decision in the present case. ~ W would have to |l ook at the
article as a whole and focus our attention on what can be
regarded to be its central thene or purpose. As has been
said already, what the witer wants is to draw an idea

picture of "struggle" or revolution quite unconnected wth
any particular place, or any particular political or socia

environnent. Injustice or oppression exists, according to
the author, fromthe very dawn-of time and so also does
struggle or revolution. It is an integral part of the world
process and is a sort of irrational or blind inpulse. Thi s
is expressed by saying "I do not understand nyself,| do not
recognise nyself, still | want revolution". In painting

death or war, the artist woul d naturally choose sone uncanny
associ ations. The trappings of revolution, as the author
paints it, are all the fearful and hideous things in this

wor | d. It is linked up with thunder and storm fire and
devastation, cataclysm fanmi ne, danger, destruction and
deat h. It is immterial so far as this ideal ~picture is

concerned whether the blood that is spoken of is the blood
of the oppressor or of the oppressed, and whether the strug-
gle is violent or pacific. The goddess Kali in the Hindu
nythology is the goddess of destruction and death, but she
is the beni gn goddess al so whose protecting hands ward off
all oppressions, danger and calanity. That is the reason
why revolution or struggle is assinmlated to this -goddess.
It cannot be denied that in painting this picture of "strug-
gle" or revolution the author has used very strong words;
but they would not be unnatural if it is only an- idea

picture that the author really desired to paint. |f" howev-
er, it can be shown that under the cloud of these  genera
enigmatical words sonething concrete and tangible lies

hi dden, that the "oppression"” and "oppressor" are not imagi-
nary abstractions but are real things not unknown to the
people to whomthe article is addressed and there is in fact
a grievance agitating the popular mnd, no matter whether it
is well or ill founded, against which the author desires to
inflame public opinion;then even though he uses veiled or
covert | anguage, there
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can be no doubt that the article would come wthin the
purview of section 4 (1) (a) of the Indian Press Act. But
the difficulty is that the Government has not nmade any
attenpt to establish any of these facts. Wthout know ng the
attendant circunmstances and the actual background of the
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publication, it is not possible for us to ascertain the rea
intention that lies behind the witing; and absolutely no
mat eri al s have been placed before us by the Government which
m ght enable us to find out what in reality was the sub-
stance behind this canouflage of words, if canouflage it
actually is.

The rest of the article proceeds in the same hyperbol -
ic and enigmatical style There is repetition ad nauseam of
the sane stock phrases and expressions. It goes on to say "I

amthe nessenger of death. | amuntouchable, | am vague,

am queer, 1 amnightmare, | amrobber, | ameneny, | am un-
known. 1 am not Falgoon with its sweet snelling flowers; |
am eternal separation, | ‘am restlessness". | am extrenely

doubt ful whether expressions |ike these would not, to an

ordinary reader, appear to be anything better than the

ravings of a mad man. | will cull a few nore expressions

whi ch occur subsequently and which loftily this inpression.
"l see struggle on ny darling’s face, | see struggle in

the honey of flowers...l amstorm | amthe Deepak Ragini.

am msfortune. 1 amcry of distress, | amjealousy, | am

evil days."

The concl udi ng portion of the article reads as

foll ows:

‘* Let ne speak the last word: If you are true, if you are
gift of God, if you are not a bastard...then come forward
with a fearless heart, struggle against the oppressor’s
i mproper conduct, oppression and injustice. W shall not
tol erate wongful oppression. Ch, the people, with the pain
of your heart-burn: the heart of the oppressive  high-handed

oppressor, let all wongs, all high-handedness, all oppres-
sions, all tyrannies be burnt-in the flane:"
673

There was a good deal of discussion before us as to. whether
these passages hint at a violent or a non. violent struggle.
It may be capable of either interpretation. but as | have
said already, that by itself would not afford a decisive
solution of the question before us. It is also not nuch
material to consider whether the author wants that "Jeal ousy
and mal i ce" whi ch he has referred to
at the end of the article, are to develop and spread or they
are to be transforned into innocuous  and sweet  snelling
flowers. This is certainly a matter upon which difference of

opinion is possible. After all, we are to see what _inpres-
sion the article read as a whol e woul d produce upon ordi nary
peopl e. An ordinary reader is not expected to seek the

assistance of an interpreter in trying to find out the true
meani ng of the words used.

As has been said already, many of the expressions  used
here have been taken verbatimfromthe witings of certain
noted Bengal ee authors. They are stock phrases current in
Bengal and anobngst the Bengali speaking community elsewhere.
If it strikes the reader that what the author wanted was to
pass hinself off as a noted witer by sheer plagiarism then
what ever el se may be said about the article, it certainly
does not conme within the purview of section 4 (1) (a) of the
Press Act. Taking the article as it is, it is nothing but a
tissue of high sounding and neani ngl ess words and whether
the author wanted to inmtate some of the welt known poets of
Bengal in attenpting to give a poetic description of "strug-
gle"or revolution or wanted to give hinmself the pose of a
i berator of nmankind, out to wipe out the |ast vestiges of
oppression and injustice fromthe face of the earth, no
rational person would take himseriously and would [|ook
upon this conposition as the vapourings of a deranged
brain. I1f, on the other hand, the whole thing is a cl ever
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ruse resorted to wth the object of i nfl am ng the
popul ar mind against certain persons or authorities, and

al though only general and vague words are used, the words
have their neaning and significance to those
674
who are acquainted with the actual situation, it was incum
bent upon the Governnent to clear up these nmatters and
present before us the background and the context wthout
which no neaning could be attributed to this species of
enpty verbiage. As CGovernnent did not discharge the duty
that lay upon them | amclearly of opinion that no security
order could be passed against the respondent wunder the
provi sion of section 4 (1) (a) of the Press Emergency Act.

DAS J.--During the course of the argunents | enter-
tained some doubt as to the innocence of the meaning and
implication of the panphlet in question, but, in the Iight
of the judgments of nmy |earned brothers Mhajan J. and
Mukherjea J., which 1 have had the advantage of perusing
since, | do not feel that | would be justified in dissenting
from the construction they have put upon the |anguage used
in the pamphlet. | accordingly concur in their conclusion

Bose J.--1 agree with ny brothers Mahajan and Mikher-
j ea.

Appeal dism ssed

Agent for the appellant: R C. Prasad.
Agent for the respondent: P.K. Chatterjee.




