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Fundanent al Ri ght - Freedom of speech-Statute regul ating

nunber of pages in newspaper according to price charged--
Constitutionality of--Newspaper (Price and Page) Act, 1956
(45 of 1956)-Daily Newspaper Price and Page) Oder, 1960-
Constitution of India, Art, 19 (1) (a):

HEADNOTE:
The Newspaper (Price and Page) Act, 1956, enpowered the
Central CGovernnent to regulate the prices of newspapers in
relation to their pages and sizes and to regulate the
al l ocation of space for advertising matter. Under this. Act
the Central Governnment made the Daily Newspapers (Price and
Page) Order, 1960, thereby fixing the naxi mum nunber of
pages that m ght be Published by a newspaper according to
the price charged and prescribing the nunber of supplenents
that-could be issued. The petitioner challenged the Act and
the order as contravening Art. 19 (1) (a) of the Constitu-
tion.
Hel d, that the Act and the Order were void as they violated
Art. 19(1) (a) of the Constitution and A were not saved by
Art. 19(2). The freedom of speech and expressi on guarant eed
by Art. 19(1) (a) included the freedom of the press. For
propagating his ideas a citizen had the right to publish
them to disseminate themand to circulate them either by
word of nouth or by witing. The right extended not nerely
to the matter which he was entitled to circulate but also to
t he
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volunme of circulation. The inpugned Act and Order placed
restraints on the latter aspect of the right. But its very
object the Act was directed against circulation and thus
interfered with the freedom of speech and expression

Article 19(2) did not permt the State to abridge this right
in the interests of the general public.

Brij Bhushan v. The State of Delhi, [1950] S. C R 605
Express Newspapers (p) Ltd. v. The Union of India, [1959] S.
C. R 12, Ranesh Thappar v. State of Madras [1950] S.CR

594, State of Madras v. V. G Row, [1952] S. C R 597,
Dwar kadas Shrinivas v. The Sholapur & Waving Co., Ltd.
[1954] S. C R 674, Virendra v. The State of Punjab, [1958]
S. C. R 308 and Handard Dawakhana (wakf) v. Union of India,
[1960] 2 S. C R 67 1, referred to.

Held, further, that the State could not nmake a |aw which
directly restricted one guaranteed freedomfor securing the
better enjoynent -of another freedom Freedom of speech
could not be restricted for the purpose of regulating the
conmer ci al' aspect of the activities of newspapers.
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1961. Septenber 25 The Judgnent of the Court was delivered
by

MUDHOLKAR, J.-A matter of far-reaching inmportance affecting
the freedomof the press is raised in these three  petitions
wherein the constitutionality of the Newspaper ' (Price. and
Page) Act, 1956, and the Daily Newspaper (Price  and  Page)
Order, 1960, is questioned.

The first petitionis by a private |imted conpany  carrying
on business inter alia of publishing daily and weekly
newspapers in Marathi named "Sakal" from Poona and by two
persons who are the only sharehol ders in that conpany. The
second and third petitions are preferred by two readers  of
"Sakal " who al so challenge the constitutionality of the Act.
Certain parties were allowed to intervene. They supported
the Union of India, the respondent, in all these petitions
and sought to uphold the validity of the Act and the Order
In view of the common argunent adduced before us it would be
convenient to deal with the first petition only in full

The newspaper "Sakal" was started in the year 1932 and it
is clainmed that it has a net circulation of 52,000 copies on
week days and 56, 000 copi es on Sundays in Mharashtra and
Kar nat aka and as such plays a leading part in t he
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di ssem nation of news and views and in noulding public
opinion in matters of public interest.

The daily addition of the newspaper contains six pages a day
for five days in a week and four pages on one day. Thi s
edition is priced at 7 nP. The Sunday edition consists of
ten pages and is priced at 12nP. About 40% of the space in
the newspaper is taken up by advertisenent matter and the
rest is &oted to news, articles, features, Views etc. It
is claimed on behalf of the petitioners that one of the
special features of the newspaper is coverage of foreign

news and despatches on foreign affairs. It is claimed on
behal f of the petitioners that this
845

paper is not aligned with any political party and that upon
controversial questions the public look up to it for
impartial appraisenent of the issues involved and for
gui dance.

Briefly stated the effect of the Act and of the inpugned
Order is 'to regulate the nunber of pages according to the
price <charged, prescribe the nunber of supplenents to be
publ i sher and prohibit “the publication and sal e of
newspapers in contravention of any Order made under s. 3 of
the Act. The Act also provides for regulating by an Order
under s. 3, the sizes and area of advertising matter in
relation to the other matters contained in a newspaper
Penalties are also prescribed for contravention of the
provi sion of the Act or Oder

We nmay nention here that in the year 1952 the Government of
India appointed a Press Commi ssion for enquiring into a
| arge nunber of matters concerning the Press-and one of the
recomrendati ons of the Commi ssion was to enact a |aw such as
the one inpugned before us. This lawis alleged by the
respondent to have been nmade to give effect ‘to that
reconmendat i on. Both the sides place reliance upon the
finding of the Press Commission and have invited us to
accept t hese findings, though not necessarily the
recomrendat i ons.

The petitioners point out that since the total number of
pages which "Sakal" gives to its reading public on six days
in a week is 34, and that as a result of the inpugned O der
they will either have to raise its price from7 nP. to 8 nP
per day or to reduce the total nunber of pages to 24. They
further point out that while at present all newspapers can
i ssue any nunber of supplenents as and when they choose,
under the Order they woul d be prevented from doing so except
with the perm ssion of the Government. According to them
the Order would have the effect of either conpelling themto
increase the price or to reduce the nunber of pages of
practically every newspaper in the country as
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al so of preventing themfrom publishing suppl enents- without
extraneous restrictions, which they are able to do at
present.

It is the petitioners’ case that the inpugned Act and the
i mpugned Order are pieces of |egislation designed to curtai
and which would in effect curtail the freedomof the press
end as such are violative of the right guaranteed under Art.
19(1) (a) of the Constitution. They point out that’ if they
continue to give in their newspaper the same number of pages
as at present, they would have to increase its selling price
and that this will adversely affect its circulation. If, on
the other hand, they reduce the nunber of pages in order to
conform to the inpugned order their right to dissenmi nate
news and, views will be directly interfered with. Thus in
either event there will be an interference with their right




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 4 of 16

under Art. 19(1)(a) of the Constitution.

The petitioners point out that the inpugned Order reserves
to the Central GCovernnent the power to pernit issue of
suppl enents, except those on January 26 and August 15, and
that the result of this would be to place themat the nercy
of the CGovernment and thus interfere with their freedom of
expr essi on.

They further point out that the Act and the Oder are
violative of the provisions of Art. 14 of the Constitution
i nasmuch as their avowed object is to pronote arbitrarily
the interests of some newspaper at the expense of others.
They contend that inequality is wit large in the provisions
of the Act and of the Order and that there is no reasonable
classification or basis or any rational relationship between
the restrictions inposed and the objects sought to be

achi eved. According to them while the est abl i shed
newspapers will behardly affected by these provisions those
that are endeavouring to come up will be hanpered in their
progress.

847

On  behalf of the respondent, the Union of India, in the
Mnistry of Information and Broadcasting, while it is
admtted that the object of the Act is to regulate the
prices charged for newspapers in relation to their pages, it
is pointed out that this is being done to prevent wunfair
conpetition anongst newspapers as also to prevent the rise
of nonopolistic conbines so that newspapers nmay have fair
opportunities of ‘freer discussion. The effect of the
provisions of the Act is saidto be to provide for the
maxi mum matter whi ch a newspaper coul d nake available to the
public at a certain price and that this does not in any way
restrict the rights of the petitionersto propagate their
i deas. The respondent, while admtting that by t he
operation of the inmpugned Order alimtation is placed on
the space which a newspaper would be able to devote to the
propagation of its ideas and to news, says that it would be
open to those newspapers to increase the space by raising
the price. According to the respondent the circul ation of a
newspaper wll not be adversely affected by raising its
price. 1t is then contended that evenif the circulation is
adversely affected thereby the fundanental rights of the
newspaper propritors guaranteed by Art. 19(1)(a) of the
Constitution wll not be infringed. It is also contended
that the Ilegislation in question does not directly  or
indirectly deal with the subject of freedom of ~speech and
expr essi on and that consequently no question of t he
violation of the provisions of Art. 19(1)(a) at all arises.
The effect of the Act and the O-der, according to. the
respondent, would be to pronote further the right of ~ news-
papers in general to exercise the freedom of speech and
expression. Thus, according to the respondent, neither the
intention nor the effect of the operation of the lawis to
take away or abridge the freedom of speech and expression of
the petitioners.

It is further pointed out that all newspapers publish
advertisenents and that this is a trading activity. It is,
therefore, necessary to differentiate

848

between this activity and an activity which would fall under
Art. 19(1)(a). The inpugned Act and the Order according to
the r espondent provide in the public i nterest for
restrictions on the trading activity of newspapers. It is
pointed out that the space allocated to advertisenents by
newspapers varies from46%to 59% and that these advertise-
ments bring in a substantial revenue which enables the
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newspapers to be sold at a price below the cost of
producti on. Pl acing reliance upon the statenent contained
in the Report of the Press Comm ssion it is contended on
behal f of the respondent that newspapers of |long standing
whi ch have built up a | arge and stabl e advertisenment revenue
being in a nmore advant ageous Position than newconers in the
field of journalismare in a position to squeeze out such
newconers with the result that they are able to destroy the
freedom of expression of others. A free press, it is said,
cannot nean a press conposed of a few powerful conbines and
that in order to ensure freedomof press it is necessary to
secure full scope for the full devel opnent of smaller news-
papers.
It is further pointed out on behalf of the respondent that
the diminution of advertisenent revenue which would result
from the operation of the Price Page Schedule cannot be
regarded as an infringenent of the right under Art. 19(1)(a)
According to the respondent the econom es of newspapers and
the nmaxi mum nunber of pages that a paper can give wth a
reasonabl'e margi n for advertisenent space was worked out by
the Press Commissi on which al so suggested a tentative Price
Page Schedul e. In formulating the schedule the Press
Conmi ssion took into account various factors such as cost of
(1) newsprint, (2) composing and printing, (3) distribution
(4) comm ssion payable, (5) weditorial  and nmanageri a
expenses and (6) general overhead charges. The present Price
Page Schedule is said to be based upon the one formul ated by
the Press Commi ssion

849
It is further stated that the present neasures have been
adopted upon the recomrendation of the Press - Conm ssion
which after stating that the proper functioning of denocracy
requires that every individual shoul d have equal opportunity
to put forward his opinions suggested that measures should
be adopted to reduce the differences due to economc
advantages and other causes to enable newconers to start
with a fair chance of success. It is with this end/in view
that the present rates are stated to have been prescribed.
The respondent further points out that the bulk of the
I ndi an | anguage newspapers priced at- - 7nP. will not find any
difficulty whatsoever in conformng to the requirenents of
the order because they give five or |less than five pages on
week days. Only a few newspapers will be renmptely affected
by the order but in their case the issue of |arge nunber  of
pages is due to factors not connected with the functioning
of the freedom of speech and expression but  for ~reasons
connected wth their business activities. Newspaper s,
according to the respondent, are able to give ' nore pages
because of their |arge advertisenent revenue or hbecause they
belong to a group or chain of newspapers which do not
entirely depend wupon the individual incone of each
newspaper .
It is said that the petitioners in particular are able to
gi ve additional nunmber of pages because they devote a larger
vol une of space to advertisenents than others and that this
is not sonmething done 'in the |lawful exercise of their right
of freedom of speech and expression or of the right of
di ssem nati on of news and views. It is, however, as already
stated, admtted on behalf of the respondent that a
newspaper is a product sold below the’ cost of production
The conclusion suggested by the respondent is that it is
only by increasing the revenue from advertisenent that a
newspaper can increase the nunber of its pages.
According to the respondent, the true purpose of the
i mpugned | egi sl ati on being the prevention
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of unfair conpetition which has resulted in denying to
others a right of propagation of ideas by publishing
newspapers, this legislation cannot be said to infringe the
right of freedom of expression of a newspaper but on the
other hand said to be one which pronotes and encourages
heal hty journalism The inpugned provisions will, according
to the respondent, affect only those classes of newspapers
which unfairly conpete wth the snaller one-a, Kkind of
conpetition which is considered by the Press Commi ssion as
unheal t hy and against the interests of healthy journalismin
a grow ng denocracy. It is then said that "it is necessary
to avoid wunfair conpetition and even to pronote healthy
conpetition that papers have to be put on a criteria of
equality and that this could only be done by directly
restricting the publication of |arge nunber of pages as
against the price charged.” Then it is contended that what
is aimed at by the inpugned legislation is the avoi dance of
concentration of ownership without interfering with healthy
conpetiti'on between equals equally situated.

It is further stated that not only was the statute enacted
on the recommendation of the Press Conmission but that the
Price Page Schedule itself was introduced in response to the
demand pressed by the I ndi an Language Newspaper s
Association. It is pointed out on behalf of the respondent
that the quantity of inport of newsprint i's based on the
average nunber of pages of newspapers published in 1957 and
that, therefore, no newspaper has the unrestricted right to
i ncrease the nunber of pages over the 1957 figure. It is
al so pointed out that the draft Price Page Schedule has been
approved by the Indian Language Newspapers Association and
that this Association has recommended that the life of the
Price Page Act and Order shoul d be extended by another five

to ten years. It is denied that the provisions of the Act
i nfringe t he rights conferred by Art. 14 of t he
Consti tution.

851
We have already indicated earlier, briefly, the effect of
the inmpugned Act and the Order. In order to - appreciate

fully the contentions raised before us-it would be useful to
give in brief a summary of the provisions of the Act and of
the i npugned Order.

First, there is the preanble which says that the object of
the Act is to secure to newspapers fuller opportunities  of
freedom or expression by preventing unfair conpetition

This is sought to be achieved by the regulation of  prices
charged for newspapers in relation to their pages: In this
manner the |egislature expects to prevent unfair conpetition
anong newspapers.

Sub-section 3 of s. 1 provides that the Act shall cease to
have effect on the expiration of a period of five years from
its comencenent except as respects things done or omitted
to be done before the expiration. The Act canme into force
on Septemnber 7, 1956 and was thus due to expire on Septenber
6, 1961. The Attorney-General, however, told us that it was
proposed to extend to the life of the Act by a further
period of five years and we understand that its |life has now
been extended for an indefinite period. Section 2 defines
"daily newspaper" and "newspaper".

Section 3 is the nost inportant provision in the Act. It is
this provision which enpowers the Central Governnent to
regul ate prices and pages of newspapers. Sub-section (1) of
s. 3 enpowers the Central CGovernnent to regulate the prices
of newspapers in relation to their pages and sizes if it is
of opinion that it is necessary to do so for the purpose of
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preventing unfair conpetition anbng newspapers and in
particular those published in Indian | anguages. It also
enpowers the Governnment to regulate the allocation of space
to be allotted for advertising matter. Sub-section (2) of
that section provides for an order under sub-s. (1) to be
made in relation to newspapers generally or in relation to
852

any cl ass of newspapers and further provides for the naking
of different provisions for daily newspapers and newspapers
appearing at other periodical intervals as ",well as for
different classes of newspapers. Sub-seotion (3) provides
that the Central CGovernnent, in making the Order, shall have
due regard to a reasonable flexibility with respect to the
fall of news and flow of advertisements and other matters
connected with the normal working of newspapers. Sub-
section (4) makes it obligatory upon the Central Governent
to consult associations of publishers and such publishers as
are likely to be affected by the Order as it may think fit
with respect to the action proposed to be taken. Section 4
prohi bits publication or ~sale of newspapers in t he
territories to which the Act extends in contravention of any
of the provisions of an order made under s. 3.

Section 5 provides for furnishing returns by newspapers to

the Press Registrar. Sub-section (1)of s. 6 provi des
penalties for publication and sale of newspapers in
contravention of the provisions of s. 4. Sub-section (2)

of s. 6 provides penalties for sone~ other - contraventions
with which we are not concerned. Section 7, which is the
| ast section, prohibits the Court fromtaking cogni zance of
of fences under the Act except upon a conmplaint in.witing by
the Press Registrar or by an officer authorised by him

It will thus be seen that the Act can be brought into
practical operation only after the Central Government has
taken action under sub-s. (1) of s. 3 and nade an ' order
regul ating any of the matters referred to in that section.
On Cctober 24, 1960 in exercise of ‘the powers conferred by
S. 3 t he Centr al Gover nnent , after
consul tati onwi t ht he. Associ ati on of Newspapers and Publishers
likely to be affected thereunder, nade the Daily  Newspapers
(Price and Page) Order, 1960. This Order came into force on
December 12, 1960. It contains a schedule to the Act which

isintw
853
Parts, Part | and Part II. Part | applies to daily

newspapers published on six days in a week and Part 11
applies to weeklies. Paragraph 3 of the Order provides that
where the price charged for daily newspapers.is any of the
prices specified incol. | of Part | of the Schedule the
total nunber of pages of all the issues of that. newspaper
published during six days in a week shall not exceed the
maxi mum nunber of pages shown against that price -in that
part. Paragraph 4 deals with weekly weditions of | daily
newspapers. Par agraph 5 provides that the total number of
pages of all the issues of a daily newspaper published shall
not exceed the maxi num nunber of pages assigned under para-
graphs 3 and 4 or under paragraph 3, according as the
newspaper is published on seven days in a week or on six
days. Then there is a proviso to this paragraph which runs
thus :
"Provided that where there is a weekly edition
of any newspaper referred to in clause (b) and
the price charged therefor is different from
that charged on other days, the total nunber
of pages of all the issues of that newspaper
published during a week shall not exceed the
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maxi mum nunber of pares assigned to such
newspaper under paragraph 4 and five-sixths of
the maxi mum nunber of pages assigned to it
under paragraph 3."
Paragraph 6 permts the publication of additional nunber of
pages during the week not exceeding six. Par agraph 7
permts the publication of supplenents on January 26 and
August 15 each year and al so once in every quarter on such
special occasion as the publisher thinks fit. Paragraph 8
enpowers the Central CGovernment to permit the publication of
additional supplem nts or special editions in excess of
those referred to in paragraph 7 and prescri bes the nunber
of pages which coul d be. published. Paragraph 9 relaxes to
a certain extent the rigour of the provisions of paragraphs
4 to 6,

854

in that it provides that the daily newspaper shall not be
deened ~to have contravened the provisions of the Oder
unl ess' the nunber of pages of all the issues of that

newspaper . publ i shed during any period of twelve consecutive
weeks exceeds the quota assigned to such newspaper during
that period.
A bare perusal of the Act and the Oder thus makes it
abundantly clear that the right of a news-, paper to publish
news and views and /to utilise as many pages as it likes for
that purpose is nade to depend upon the price charged to the
readers. Prior to the pronulgation of the Order every news-
paper was free to charge whatever price it chose, and thus
had a right unhampered by State regulation to publish news
and views. This liberty is obviously interfered with by the
Order which provides for the nmaxi mum nunber of pages for the
particular price charged. The question is  whether this
amounts to any abridgnent of the right of a newspaper to
freedom of expression. CQur Constitution does not expressly
provide for the freedom of press but it has been held by
this Court that this freedomis included in "freedom of
speech and expression" guaranteed by cl. (1)(a) of Art. 19,
vide Brij Bhushan v. The State of Delhi(1). This freedomis
not absolute for, cl. (2) of Art. 19 pernits restrictions
bei ng placed upon it in certain circunmstances.. That cl ause
runs thus
"Not hi ng i n sub-cl ause (a) of clause (1) shal
affect the operation of any existing law, or
prevent the State fromnmaking any law, in so
far as such | aw i nposes reasonable restric-
tions on the exercise of the right conferred
by the said sub-clause in the interests of the
security of the State, friendly relations wth
foreign States, public order, decency or
norality, or in relation to contenpt of court,
def amation or incitement to an offence."”
(1) [1950] S.C. R 605. 610.
855
It is not clainmed on behalf of the State that either the Act
or the Order nmmde thereunder can be justified by any of the

circunstances set out in this clause. The right to
propagate one's ideas is inherent in the conception of
freedom of speech and expression. For the purpose of

propagating his ideas every citizen has a right to publish
them to dissemnate themand to circulate them He is
entitled to do so either by word of nouth or by witing.
The right garanteed thus extends, subject to any |aw
conpetent under Art. 19(2), not nerely to the matter which
he is entitled to circulate, but also to the volune of
circul ation. In other words, the citizenis entitled to
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propagate his views and reach any class and nunber of
readers as he choses subject of course to the limtations
perm ssible wunder a |law conpetent under Art. 19(2). It

cannot be gainsaid that the inmpugned order seeks to place a
restraint on the latter aspect of the right by prescribing a
price page schedule. W may add that the fixation of a
m nimum price for the nunber of pages which a newspaper is
entitled to publish is obviously not for ensuring a
reasonable price to the buyers of newspapers but for
expressly cutting down the volume of circulation of sone
newspapers by making the price so unattractively high for a
class of its readers as is likely to deter it from pur-
chasi ng such newspapers.

It it; not disputed that every newspaper evolves a plan of
its own for carrying on its activities.. Bearing in mnd
factors such as the place of publication, the class of the
reading public which nay be excepted to subscribe to the
paper, the conditions of |abour, the price of material, the,
avai l ability of advertisenents and so on it decides upon its
size, the proportion of different kinds of nmatter published
in the newspaper, such as news, coments, views of readers,
advertisenments etc., and the price to be charged.. The plan
evol ved by it is sought to be rudely shaken if not
conpl etely Upset by an order which it is open to the Centra
856

CGovernment to make under s. 3(1) with aviewto curtail nent
of circulation of newspapers. No doubt, under s. 3(4) the
CGover nirent is required to consul t associ ati ons of
publishers. Apart fromthe fact that the Government is not
bound by the opinion of the associations, the nmere
circunstance that consultation with themis nade obligatory,
the action of the Governnment in formulating an order does
not cease to be a direct interference with the freedom of
speech and expression of a citizen

After the schedule cones into force it will not be open to a
newspaper proprietor to charge |less than a certain / mninmm
price if he wants to give a particular nunber of pages in
his newspaper. |f he should contravene this order he wll
incur a penalty. Simlarly he cannot publish suppl enents in
excess of four as and when he chooses, except wth the
perm ssion of Governnment. The Order does not indicate the
ci rcunst ances which would entitle a newspaper proprietor to
secure the special perm ssion of Governnent. Apparently,
whether to allow an additional supplenent or not would  be
dependent on the sweet will and pl easure of the  Governnent
and this would necessarily strike at the root ~of the
i ndependence of the press.

In Express Newspapers (Private) Ltd., v. The Union of
India(,) this Court has laid dowmn that while there is no
imunity to the press fromthe operation of the general |aws
it would not be legitimate to subject the press to |aws
whi ch take away or abridge the freedom of speech and expres-
sion or adopt measures calculated and intended to curtai
circul ati on and thereby narrow the scope of disseni nation of
information, or fetter its freedomto choose its nmeans  of
exercising the right or would underm ne its independence by
driving it to seek Government aid. This Court further
poi nted out’ that a |law which |ays upon the Press excessive
and prohibitive, burdens which would restrict the

(1) [1959] 6. C R 12

857

3

circulation of a newspaper would not be saved by Art. 19(2)
of the Constitution.

It must-be borne in mnd that the Constitution nust be
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interpreted in a broad way and not in a narrow and pedantic
sense. Certain rights have been enshrined in our
Constitution as f undanent al and, t herefore, whi | e
consi dering the nature and content of those rights the Court
must not be too astute to interpret the |anguage-of the
Constitution in so literal a sense as to whittle them down.
On the other hand the Court nust interpret the Constitution
in a nmanner which would enable the citizen to enjoy the
rights guaranteed by it in the fullest neasure subject, of
course, to permissible restrictions. Bearing this principle
in mnd it would be clear that the right to freedom of
speech and expression carries with it the right to publish
and circulate one’s ideas, opinions and views with conplete
freedom and by resorting to any available neans of
publication subject again to such restrictions as could be
legitimately inmposed under cl. (2) of Art. 19. The first
decision of this Court in which this was recognized is
Ronesh ~ Thapar v. State of Madras (1). There., this Court
hel d t hat freedom of speech and expression includes freedom
of propagation of ideas and that this freedomis ensured by
the freedom of circulation. In that case this Court has
al so pointed out that freedom of speech and expression are
tie foundation of all denocratic organisations and are
essential for the proper functioning of the processes of
denocracy. There and in other cases this Court pointed out
that very narrow and stringent limts have been set to
perm ssible |egislative abridgnent of the right of freedom
of speech and expression. In State of Madras v. V. G Row
(2) the question of the reasonableness of restrictions which
could be posed upon a fundanental right has been consi dered.
This Court has pointed out that the nature
(1) [1950] S.C.R 594.
(2) [1952] S.C.R 597.
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of the right alleged to have been infringed, the wunderlying
purpose of the restrictions inposed, the extent and scope of
the evil sought to be renedied thereby, the disproportion of
the inposition and the prevailing conditions at that tine
should all enter into the judicial verdict. In Dwar kadas
Shrinivas v. The Shol apur Spinning & Waving Co., Ltd. (1)
this Court has pointed out that in const rui ng the
Constitution it is the substance " and the practical result
of the act of the State that should be considered rather
than its purely |l egal aspect. The correct approach in such
cases should be to enquire as to what in substance is the
loss or injury caused to the citizen and not nerely what
manner and met hod has been adopted by the State in placing
the restriction. In Virendra v. The State of Punjab (2) this
Court has observed at p. 319 as follows :
"It is certainly a serious encroachrment on the
val uabl e and cherished right of freedom of
speech and expression if a newspaper is
,prevented from publishing its own or the
views of its correspondents relating to  or
concerning what nmay be the burning topic  of
the day".
The inpugned order requires all newspapers to raise their
prices if they want to naintain the present nunber of pages.
The effect of raising the selling price of newspaper has
been considered by the Press Comm ssion. |n Paragraph 164
of the 'Report it is observed:
"The selling price of a paper would naturally
have an inportant effect on its circulation
In this connection we have exami ned the effect
of price-cuts adopted by two English papers at
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Bonbay on the circulation of those two papers
as well as of the |eading paper which did not
reduce its price’ Prior to 27th Cctober, 1952,
Ti mes of India which had t he hi ghest
circulation at Bonmbay was being sold at
Rs. 0-2-6

(1) [1954] S.C.R 674.

(2) [1958] S.C.R 308.
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whil e Free Press Journal and National Standard
whi ch rank next in circul ati on were being sold
for Rs.0-2-0. On 27th Cctober, 1952, Free
Press Journal reduced its price to Rs, 0- 1 -0
and within a year bad clainmed to have doubl ed
its circulation. On 1st July, 1953, the
Nati onal Standard was converted into a Bonbay
edi tion of I ndi an Express with a selling price
of~ Rs. ~0- 1-6. Wthin six nonths it too
claimed to have doubled its circulation...Dur-
ing this period the Tines of India which did
not reduce “its selling price continued to
retain its readership. Thus it would appear
that Free Press Journal and |Indian Express by
reduci'ng their price have been able to tap new
readership which was latent in the market but
whi ch could not pay the hi gher prices
prevailing earlier".

Then in' paragraph 165 it is observed

"There 'is another instance illustrating the
,effect . of selling price on the circulation

The two | eadi ng Tam | papers Swadesan tran and
Di namani in Madras, anticipating towards the
end of 1950 a steep rise in the price of news-
print, came to an understanding and raised the
price of their papers fromRs.0-1-0 to Rs 0-1-
6. (These papers normally carried 30 to 36
pages per week). The increase in price from
Rs. 0- 1 -0 per copy to Rs. 0-1-6 was brought
into effect from 1st January, 1951. The
result was a drastic fall in circulation in
both their cases. Subsequently in view of
this fall in circulation they agreed to reduce
their prices to the old figure. Wi le the
original fall in circulation cane about in
three nonths duration one paper took nore than
9 nonths to recover its old circulation while

the other had not done so......... It may be
ment i oned in this connecti on t hat th
e

circul ation of a conpeting paper
Thanthi......... did not rise during-the three
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nont hs when the two |eading papers had

increased the price ....... nor did it fall

when the prices of the |leading papers were

| owered again. The conclusion, therefore,

appears to be that over 33,000 readers had
stopped taking any papers because the price-

had been raised;......... The period exam ned
coincided with an accentuation of draught
conditions in Tam | Nadu; a certain fall in
circulation all round can be attributed to

these conditions. Nevertheless, it cannot be
denied -that a change in price did have a
profound effect on the circulation of those
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two papers”.

Though the prices of newspapers appear to be on the | ow side
it is a fact that even so many people find it difficult to
pay that small price. This is what has been pointed out by
the Press Commission in paragraph 52 of its report.
According to it the nmpbst conmon reason for people in not
purchasi ng newspapers is the cost of the newspaper and the
inability of the household to spare the necessary anount.
This conclusion is based upon the evidence of a very |large
nunber of individuals and representatives of Associations.
W would, therefore, be justified in relying upon it and
holding that raising the price of a newspaper even by a
smal | ampbunt such as one nP. in order that its present size
be mai ntai ned woul d adversely affect its circulation

It is, however, said that it is not necessary for newspapers
to raise their prices but that they could reduce their
nunber of pages. ~For one things, requiring newspapers to
reduce their sizes would be conpelling themto restrict the
di ssem nati on-of news and views and thus directly affecting
their right under Art. 19(1)(a). But it is said that the
object could be achieved by reducing the advertisenents.
That is to say, the newspapers would be able to devote the
sane space which they are devoting today to the publication
of news and views by reducing to the necessary extent the

space allotted to advertisenents. It is pointed out that
news-
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papers al | ot a di sproportionately | arge space to
advertisenents, It is true that nmany newspapers. do devote

very large areas to advertisenents. But then the Act is
intended to apply also to newspapers which nay carry no or
very few advertisenents. Again, after the commencenment of
the Act and the conming into force of the Order a newspaper
which has a right to publish any ’'number of pages for
carrying its news and views wll be restrained fromdoing so
except upon the condition that it raises the selling price
as provided in the schedule to the Order. This would be the
direct and imediate effect of the Order and As such /woul d
be violative of the right of newspapers guaranteed by Art.
19(1)(a).

Again, s. 3(1) of the Act in so far _as it permts the
al l ocation of space to advertisenents also directly affects

freedom of circulation. |If the area for advertisenents is
curtailed the price of the newspaper will be forced up. | f
that happens, the circulation will inevitably go-down. This

woul d be no renmpte, but a direct consequence of curtail nment
of advertisenents.

We would consider this matter in another way | also. The
advertisenent revenue of a newspaper is proportionate to its
circulation. Thus the higher the circul ati on of a newspaper
the larger would be its advertisenent revenue. So if a
newspaper with a high circulation were to raise its  price
its circulation would go down and this in turn would ‘bring
down also the advertisenment revenue. That would force the
newspaper either to close down or to raise its price.
Rai sing the price further would affect the circulation stil
nore and thus a vicious cycle would set in which would
ultimately end in the closure of the newspaper. |If, on the
other hand, the space for advertisenent is reduced the
earnings of a newspaper would go down and it would either
have to run at a loss or close down or raise its price. The
object of the Act in regulating the space for advertisenents
is stated to
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be to prevant "unfair’ competition. It is thus directed
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against circulation of a newspaper. Wen a lawis intended
to bring about this-result there would be a di rect
interference with the right of freedom of speech and
expression guaranteed under Art. 19(1)(a).

Since the very object of the inpugned lawis to affect the
circulation of certain newspapers which, are said to be
practising unfair conpetition it is difficult to appreciate
how it could be sustained. The right to freedomof speech
and expression is an individual right guaranteed to every
citizen by Art. 19(1)(a) of the Constitution. There is
nothing inel. (2) of Art. 19 which pernmits the State, to
abridge this right on the ground of conferring benefits upon
the public in general or wupon a section of the public. It
is not open to the State to curtail or infringe the freedom
of speech of one for promoting the general welfare of a
section or a group of people unless its action could be
justified wunder alaw competent under el. (2) of Art. 19.

It is admitted that the inpugned provisions cannot be
justified on- the ~grounds referred to in the aforesaid.

cl ause.

It was, however, contended on behal f of the State that there
are two aspects of the activities of newspaper s-t he
di ssem nati on of news and views and the conmercial aspect.

These two aspects, it is said fare different from one
another and wunder cl. (6) of Art. 19 restrictions can be
placed on the latter right in the interest of the genera

publ i c. So far as it is relevant for the purpose of the
argunent el. (6) reads thus:
"Nothing in sub-clause (g) of the said clause shall affect

the operation of any existing lawin so far as it inmposes or
prevent the State fromnaking any law - inposing in the
interests of the general public, reasonable restrictions on
the exercise of the right conferred by the said sub-
cl ause . - - .
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It may well be within the power of the State to place, in
the interest of the general public, restrictions upon the
right of a citizen to carry on business but it is 'not’' open
to the State to achieve this object by directly and
i Mmediately curtailing any other freedomof —that citizen

guaranteed by the Constitution and whi ch is not
suscepti bl e of abridgenent on the sane grounds as are Bet
out incl. (6) of Art. 19. Therefore, the right

of freedom of speech cannot be taken away with the object
of placing restrictions on the business activities of a
citizen. Freedom of speech can be restricted only in the
interests of the security of the State, friendly  relations
with foreign State, public order, decency or norality or in
relation to contenpt of court, defamation or incitenent to

an offence. It cannot, Ilike the freedom to carry on
busi ness, be <curtailed in the interest of the  genera
public. If alawdirectly affecting it is challenged it is
no answer that the restrictions enacted by it are

justifiable under cls. (3) to (6). For, the schene of  Art.
is to enunerate different freedons separately and then to
specify the extent of restrictions to which they nmay be
subj ected and the objects for securing which this could be
done. A citizen is entitled to enjoy each and every one of
the freedons together and el. (1) does not prefer one
freedom to another. That is the plain neaning of this
cl ause. It follows fromthis that the State cannot nmake a
law which directly restricts one freedomeven for scouring
the better enjoynment of another freedom Al the greater
reason, therefore for holding that the State cannot directly
restrict one freedomby placing an otherw se pernissible
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restriction on another freedom

Viewing the question fromthis angle it would be seen that
the reference to the Press being a business and to the
restriction inmposed by the inpugned Act being referable or
justified as a proper restriction on the right to carry on
the busi ness of publishing a, newspaper woul d be
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wholly irrelevant for considering whether the inpugned Act
infringes or does not infringe the freedom guaranteed by
Art. 19(1)(a).

The only question that would then remain would be whether
the i npugned enactnment directly inpinges on the guarantee of
freedom of speech and expression. It would directly inpinge
on this freedomeither by placing restraint upon it or by
pl aci ng restraint upon sonmething which is an essential part
of that freedom The freedom of a newspaper to publish any
nunber of pages or to circulate it to any nunber of persons
is each ‘an integral part of the freedom of speech and
expression. A restraint placed upon either of themwould be
a direct infringenent of the right of freedom of speech and

expr essi on. Perhaps an illustration would make the point
cl ear. Let us suppose that the enactment had said that
newspaper "A  or newspaper "B (ignoring for the noment the
objection to the illustration based upon Art. 14 shall not

have nmore than a specified nunber of subscribers. Could such
a law be wvalid in the face of the guarantee under Art.
19(1)(a)? The answer nust unhesitatingly be no, because
such a law woul d be recogni zed as directly inpinging upon
the freedom of expression which ~enconpasses  freedom of
circulation and to restrain the citizen frompropagating his
views to any other beyond thelimt or nunber prescribed by
the statute. |If this were so, the fact that the |egislation
achieves the sane result by neans of the schedule of rates
makes no difference and the inpact on the freedom would
still be direct notw thstanding that it does not appear so
on its face.

Here the Act by enacting As. 4.and 5 directly prohibits a
newspaper from exercising that right, should the ‘newspaper
fail to conply with the requirenment of an order nade’ under
s. 3. This is a direct invasion of the right wunder Art.
19(1) (a) and not an incidental or problematic effect thereon
as
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was found in the. Express Newspapers case(l). In that case
t he challenge to «certain provisions of the Wor ki ng

Journalists (Conditions. of Service) and M scel | aneous
Provisions Act, 1955 on the round that it infringes the
right guaranteed by Art. 19 ,(1)(& of the Constitution
That challenge fail ed because the object of that enactnent
was to secure the anelioration of the condition of ~ working
journalists and al so because the law did not have the effect
of directly interfering with the right of the newspaper
proprietors guaranteed under Art. 19 (1)(a) of t he
Consti tution. The distinction between direct and indirect
effect of "a | aw upon the freedom of press has been adverted
toin that case. At p. 135, Bhagwati, J., who spoke for
the Court has said
"Al t he consequences whi ch have been
visualised in this behalf by the petitioners,
viz., the tendency to curtail circulation and
thereby narrow the scope of dissem nation of

i nformation, fetters on t he
petitioners’' freedom to choose the neans of
exer ci si ng the right, likelihood of the

i ndependence of the press being underm ned by
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having to seek government aid;......... etc.
would be renpte and depend upon vari ous
factors which may or may not cone into play.
Unless these were the direct or inevitable
consequences of the measures enacted in the
i mpugned Act, it would not be possible to
strike down the legislation as having that
ef fect and operation."
That the inpugned Act was intended to effect circulation and
thus directly affect the freedom of speech is discernible
also from the preanble which we way here quote. It runs
t hus:
"An Act to provide for the regulation of the
prices charged for newspapers in relation to
their pages and of matters connected therewith
for the purpose of preventing unfair
(1) (1959) S.C..R 12
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conpetition anmobng newspapers so that news.
papers may have fuller opportunities of
freedom of expression.”
Its object thus is to regul ate sonething which, as already

stated, is directly related to the circulation of a
newspaper. Since ~circul ation of a newspaper is a part of
the right of freedom of speech the Act nust be regarded as
one directed against the freedom of speech. It has sel ected

the fact or thing which is an essential and basic attribute
of the conception of the freedom of speech viz., the right
to circulate one’'s views to all whom one can reach or care
to reach for the inposition of a restriction. 1t seeks to
achieve its object of enabling what are terned the snaller
newspapers to secure larger circulation by provisions which
wi t hout disguise are ainmed at restricting the circulation of
what are ternmed the |arger papers wth better financia

strength. The inmpugned | aw far from bei ng one, which nerely
interferes with the right of freedom of speech incidentally,
does so directly though it seeks to achieve the and by
purporting to regulate the business aspect of a newspaper

Such a course is not permissible and the courts must be ever
vigilant in guarding perhaps the nost precious of all the
freedons guaranteed by our Constitution. The reason for
this 1is obvious. The freedom of speech and expression of
opinion is of paranmount inportance under a denbcratic
Constitution which envisages changes in the conposition of
| egi sl atures and governments and nust be  preserved. No
doubt, the law in question was made upon the recomendation
of the Press Conmm ssion but since its object is to affect
directly the right of circulation of newspapers which would
necessarily wundermine their power to influence public
opinion it cannot. but be regarded as a dangerous weapon
whi ch is capabl e of being used agai nst denocracy itself.

In these circunstances the Act and the Order cannot be
sustain d upon the ground that it merely
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i npl enents a recomendati on of the Press Comm ssion and was
thus not nade with an ulterior object. The decision in

Handard Dawakhana (Wakf) v. Union of India (1) wupon which
reliance was placed by the respondent in support of the
contention that where an enactnment is challenged on the
ground of violation of fundamental rights it is legitimte
to take into consideration several factors including the
purpose of the legislation, the mschief intended to be
suppressed, the renedy purposed by the |egislature and the
true reason for that renedy does not, therefore, arise for
consideration. Simlarly since the Act taken in conjunction
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with the order nade thereunder operates as a restraint on
the freedom of Speech and expression of newspapers the nere
fact that its object was to suppress unfair practices by
newspapers would not validate them Carrying on wunfair
practices may be a matter for condemation. But that would
be no ground for placing restrictions on the right of
circul ation.

It was argued that the object of the Act was to prevent
nonopolies and that nonopolies are obnoxious. W wll
assune that nonopolies are always against public interest
and deserve to be suppressed. Even so, upon the view we
have taken that the intendnent of the Act and the direct and
i mediate effect of the Act taken along with the inpugned
order was to interfere with the freedomof circulation of
newspapers the circunstance that its object was to suppress
nonopol i es and prevent unfair practices is of no assistance.
The legitimcy of the result intended to be "achieved does
not necessarily  imply that every means to achieve it is
per m ssi ble; for “even if the end is desirabl e and
perm ssible, the neans enployed nust not transgress the
l[imts laid down by the Constitution, iif they directly
i mpi nge on any of the fundanental rights guaranteed by the
Constitution it is no answer when the constitutionality

(1) [1960] 2 S.C R 671
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of the neasure is challenged that apart fromthe fundanenta
right infringed the provision is otherwise |egal

Finally it was said that one of its objects is to give sone
ki nd of protection to small or newy started newspapers and,
therefore, the Act is good. Such an object may be desirable
but for attaining it the State cannot nake inroads on the
right of, other newspapers which Art. 19(1)(a) guarantees to
them There may be other ways of helping themand it is for
or the State to search for them but the one they have chosen
falls foul of the Constitution.

To repeat, the only restrictions which my be inposed on
the, rights of an individual under Art. 19(1)(a) are those
which cl. (2) of Art. 19 permits and no ot her

Coming to Wit Petitions 67 and 68 of 1961, considering that

the relief granted by us in the main petition will ~redress
the grievance of the petitioners in these two petitions it
will be only of academ c interest to decide whether they, as

readers of newspapers, can conplain of an interference wth
their right under Art. (19) (1) (a). W, therefore, refrain
from maki ng any Order on their petitions.

Upon the view we take it would follow that s. 3(1) of
the Act, which is its pivotal provision, is wunconstitutiona
and therefore, the Daily newspaper (Price and Page) O der,

1960 nmde thereunder is also unconstitutional. " If a.” 3(1)
is struck down as bad, nothing remains in the Act itself.
Accordingly we allow this petition wth costs. ' The
petitioners in W Ps. 67 and 68 of 1961 as well ‘as the
interveners will bear their respective costs.
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