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C nemat ograph Act, 1952 (G nematograph (Certificate) Rules,
1983.

Sections 4, 5, 5A B, Cand 8/ Gidelines (1)--(3) and
notification dated January 21, 1987.

High Court revoking 'U certificate granted by Censor
Board-Validity of Hi gh Court —order--Duty of Censor
Board--Cbligatory duty of stateto protect freedom of ex-

pr essi on.

Constitution of India--Articles 19(1) (a) and
19(2) - - Freedom of speech and expression--Reasonable restric-
tions nust be justified on anvil ~ of necessity and not

gui cks- - Sand of conveni ence and expedi ency--Qbligatory
duty of State to protect freedom of “expression

HEADNOTE

The appellant, S. Rangarajan is a film producer. He
produced a Taml film"Ore Ou Ganathile" and applied  for
certificate for exhibition of the film The examnation
conmittee upon seeing the filmrefused to grant the Certifi-
cate but on a reference being made to the 2nd Revising
Conmittee for review and recommendation, the Committee by a
majority of 5:4 recommended the grant of a 'U certificate
subj ect to deletion of certain scenes.

On 7.12.87 'U certificate was granted whi ch was ~ chal -
I enged in the Hi gh Court by neans of wit petitions. It was
contended before the Hi gh Court that the filmis treated in
an irresponsi bl e manner, the reservation policy of the CGovt.
has been projected in a biased manner and the so-called

appeal in the filmthat "India is one" is a hollow appeal
which touches caste sensitivity of the Brahmn forward
caste. It was also asserted that the filmwuld create |aw

and order problemin Tanmi| Nadu. The Wit Petitions were

di smissed by the Single Judge but upon appeal they were

allowed and the 'U certificate issued to the appellant-

producer was revoked. These two appeal s, one by the producer

of the filmand the other by the Union of India have been

filed by

205

speci al | eave of challenging the decision of the H gh Court.
The principal contentions rai sed on behalf of the appel-
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lants were: (i) that the fundanmental right of freedom of
free expression guaranteed under the Constitution covers
even the nedium of novies; that the opinion on the film
ought not to be rested on the isol ated passages di sregarding
the min thene and its nessage; (ii) That the Court should
not concern itself with the correctness or legality of the
views expressed in the filmand the Court cannot limt the
expression on any general issue even if it is controversia

and that the witings of the filmnust be considered in a
free and Iliberal manner in the light of the freedom of
expressi on guaranteed under the Constitution. It was assert-
ed that the theme of the filmis that reservation could be
on the basis of econon c backwardness instead of caste.

Counsel for the Respondents was critical about the
manner in which the reservation policy of the Govt. has been
condemmed and the events and the characters portrayed in the
film as they are depicted in a biased manner and reaction
to the filmin Tam | Nadu is bound to be volatile and likely
to create |l awand order problem Allowi ng the appeals, this
Court,

HELD: - The notion pictures were originally considered as
a formof amusement to be allowed to titillate but not to
arouse. They were treated as nere entertai nment and not an
art or a neans of expression. Myvie notivates thought and
action and assures /a high degree of attention and retention
It mekes its inmpact /simultaneously arousing the visual and
aural senses. The novie had uni que capacity to disturb and
arouse feelings. It has as much potential for evil as it was
for good. It has an equal potential to instil or cultivate
vi ol ent or good behaviour. [211D-E;, 212G 213D

Censorship by prior restraint is, therefore, not only
desirabl e but al so necessary. [213E]

The Censors Board shoul d exerci se considerable' circum
spection on novies affecting the norality or decency of our
people and cultural heritage of the country. The  nora
val ues in particular, should not beallowd to be sacrificed
in the guise of social change or cultural assimlation
[216G H]

The Censors should be responsive to social change and
they nmust go wth the current climate. The Censors may
di splay nore sensitivity
206
to novies which will have a nmarkedly deleterious effect to
| ower the noral standards of those who see it. [217C D]

If the filmis unobjectionable and cannot constitution-
ally be restricted under Article 19(2), freedom of ~ expres-
sion cannot be suppressed on account of threat of ‘denonstra-
tion and processions or threats of violence. '('That would
tantanount to negation of the rule of |law and a surrender to
black mail and intimdation. It is the duty of the State to
protect the freedom of expression since it is a  liberty
guaranteed against the State. The State cannot plead its
inability to handle the hostile audience problem It is its
obligatory duty to prevent it and protect the freedom of
expression. [230C D

The Revising Conmittees have approved the film The
menbers thereof cone fromdifferent walks of life wth
vari egated experiences. They represent the cross section of
the community. They have judged the filmin the Iight of the
objectives of the Act and the guidelines provided for the
purpose. There is nothing wong or contrary to the Constitu-
tion in approving the filmfor public exhibition. [230E-F]

The framework of the Indian Constitution differs from
the First Anendnent to the U S Constitution. Article
19(1)(a) guarantees to all citizens the right to freedom of
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speech and expression. The freedom of the expression neans
the right to express one’s opinion by words of nouth, wit-
ing, printing, picture or in any other nmanner, it would thus
i ncl ude the freedom of comuni cation and the right to propa-
gate or publish opinion. The conmuni cation of ideas could be
made through any nedi um newspaper, magazi ne or novie. But
this right is subject to reasonable restrictions on grounds
set out under Article 19(2). Reasonable linitations can be
put in the interest of sovereignty and integrity of India,
the security of the State, friendly relations with foreign
States, public order, decency or norality or inrelation to
contempt of court, defamation or incitenent to an offence.
[ 212B- D]

In matters of certification of filns, it is necessary to
take pronpt action by the respective authorities. The pro-
ducer who has invested a | arge capital should not be nmade to
wait needl essly. He has a statutory right to have the valid-
ity of the filmdeterm ned in accordance with law. It would
be, therefore, proper and indeed appreciative if the filmis
reviewed ~as soon as it is subnmitted. It is not proper to
forman opinion by dwelling upon stray sentences or isolated
passages di sregarding the nmain thene. [219E 220B-(

207

Freedom of expression is the rule and it is generally
taken for granted. 'Every one has a fundamental right to form
hi s own opinion on any issue of general concern. He can form
and informby any |legitimte nmeans. [223C]

Denocracy is CGovernnment by the people via open discus-
sion. The denocratic formof governnment itself demands its
citizens an active and intelligent participation is a basic
features and a rational process of denocracy which distin-
guishes it fromall other forns of govt. Public discussion
on issues relating to administration had  positive ' val ue.
[ 223D E]

Qur comm tnment to freedom of expression demands that it
cannot be suppressed unless the situations created by all ow
ing the freedomare pressing and the community interest is
endangered. The anticipated danger should not be renote,
conjectural or far fetched. It should have proxinmte and
direct nexus with the expression. The expression of ~thought
should be intrinsically dangerous to the public -interests.
In other words, the expression should be inseparably | ocked
up with the action contenplated |ike the equivalent of a
"spark in a power keg". [226G H

It is difficult to understand how the expression in the
film with criticismof reservation policy or praising the
colonial rule wll affect the security of the State or
sovereignty and integrity of India. There is no utterance in
the filmthreatening to overthrow the Govt. by unlawful or
unconstitutional means. There is no talk of secession either
nor is there any suggestion for inpairing the integration of
the country. The filmseens to suggest that the existing
method of reservation on the basis of caste is bad and
reservation on the basis of econom c backwardness is better.
The film also deprecates exploitation of people on caste
consi derations. [222G H, 223A]

The fundanmental freedom under Art. 19(1)(a) can be
reasonably restricted only for the purposes nentioned in
Art. 19(2) and the restriction nmust be justified on the
anvil of necessity and not the quicks and of conveni ence and
expedi ency. Open criticismof Government policies and opera-
tions is not a ground for restricting expression. W nust
practice tolerance to the views of others. Intolerance is as
much dangerous to denocracy as to the person hinself. [230H;
231A- B]
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The Court all owed the appeals, set aside the judgnent of
the H gh Court and dismssed the wit petitions. [231B-(C
208

Mutual Film Corporation v. Industrial Conm ssion, 235
U S. 230 (1915) referred to, Burstyn v. WIlson, 343 U S. 495
referred to, Schenek v. United States, 249 U S. 47 (1919)
referred to, Santosh Singh v. Del hi Admnistration, [1973] 3
SCR 533 followed, K A Abbas v. Union of India, [1971] 2 SCR
446 referred to, Ramesh v. Union of India, [1988] 1 SCC
668; Bhagwat Charan Shukla v. Provincial Government, AIR
1947 Nag 1 at 676, Raj kappoor v. Laxman, [1980] 2 SCR 512,
Maneka Gandhi v. Union of India, [1978] 2 SCR 621; Narai ndas
v. State of Madhya Pradesh, [1974] 3 SCR 624; Sakal v. Union
of India, [1962] 3 SCR 842, Witney v. California, [274]
U s 357, 375-378, 1927; Manohar v. Covt. of Bonbay, AIR
1950 Bonbay 210; N harender Dutt Mjundar v. Enperor, AR
1942 FC 22 and Handysi de 'v. United Kingdom [19751 EHRR/ 737
at p. 754 referred to.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal Nos. 1668 and
1669 of 1988.

From the Judgnent and Order dated 29.4.1988 of the
Madras Hi gh Court in WR Nos. 469 and 488 of 1988

Soli J. Sorabjee, V.C. Mahajan, C A ~Sundaram U A
Rana, M Muidgal, = Ms. Indu Mal hotra, C.V. Subba Rao, A
Mariar Autham Aruna Matbur, NN~ Sharma, Jose Varghese,
Bhagwan Das, R Modhan; R A Perumal and A V. Rangam for the
appearing parties.

The Judgrment of the Court was delivered by

K. JAGANNATHA SHETTY, J. These appeal s by | eave are from
the judgnent of the Division Bench of the Madras Hi gh '\ Court
revoking the "U Certificate  issued to a Tam| film called
"Oe Ou Gamathile" (In one Village) for public exhibition
Cvil Appeal Nos. 1668 and 1669 of 1988 are by the /producer
of the filmand the Cvil Appeal nos. 13667 and 133668 of
1988 are by the Union of India.

The story of "Ore Oru Gramat hile" can be summari sed as
foll ows:

"A Brahmin wdower, Shankara Sastry, —has a talented
daughter Gayathri. He apprehends that she would not be able
to get admission to college because she belongs to a Brahmn
comunity. He seeks advice fromhis close friend Devashayam
a Tehsildar. The Tehsil dar who ot herw se belongs to a very
poor famly and whose father was working in a local Church
responds with gratitude. He divises a
209
nethod to help Gayathri because it was through Sastry’'s
father that he got proper education and rose to “becone a
Tahsil dar. He prepares a false certificate showing Gayathri
as Karuppayee bel onging to an Adi Dravida Comunity and as
an orphan. He issues the certificate under the reservation
policy of the Governnent for the benefit of ’backward comu-
nities” identified on caste consideration. On the basis of
the false certificate, Karuppayee gets admtted to college
and enters I.A'S. witness to this arrangenent is the broth-
er-in-law of Tahsildar called Anthony who later turns out to
be a villain of the piece. "

"Years |ater, Karuppayee, who was working in Delhi is
sent to a rural village called Annavayil as a Special Ofi-
cer for flood relief operations. Her father, Shankara Sastry
happens to work in the same village as Block Devel opnent
Oficer. However, both of thempretend not to recogni se each
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ot her. Karuppayee takes her work seriously and inmproves the
living conditions of people to such an extent that she is
held by themin high esteem By a coincidence, after the
death of the Tahsildar, Anthony comes to live in the sane
village and recogni ses Karuppayee. He starts blackmailing
her and threatens to reveal the fraudul ent neans by which
she got the caste certificate. Hs attenpt is to extract
noney from her frequently. One evening when he visits Karup-
payee’'s house, he is confronted by Shankara Sastry who puts
a halt to his blackmailing. Later Anthony dies of sudden
heart attack but not before he inforns the Governnent about
the facts relating to Karuppayee. Upon prelimnary enquiry,
the Governnent suspends both Karuppayee and her father and
eventual ly they are put on trial in the Court. The people of
the village resentful of the action taken agai nst Karuppayee
rise as one man and denonstrate before the Court in a peace-
ful manner for her release. They al so send petitions to the
Gover nment.. "

"Karuppayee and her father admit in the Court the fact
of their. _having obtained the false caste certificate but
they attribute it to circunstances resulting by Governnent
reservation policy on caste basis. They say that they are
prepared to undergo any punishnent. They contend hat sone
politicians are exploiting the caste consideration and that
would be detrinental to national integration. They also
argue that the reservation policy should not be based on
caste, but could be on econom c backwar dness.  Just about the
time when the judgnent is to be pronounced the Court re-
ceives intimation from Covernment that in the [light of
petitions received fromthe public, the case against Karup-
payee and her father stands withdrawn. Karuppayee goes back
to her Governnent job with jubilent people all round."

210

This is the theme of the picture presented. As usual, it
contai ns sone songs, dance and side attractions to make the
filmnore del ectable.

On August 7, 1987, the producer applied for certificate
for exhibition of the film The exami ning commttee upon
seeing the filmunaninously refused to grant certificate.
The appel | ant then sought for review by a Revising Comittee
whi ch consi sted of nine nenbers. This Conmittee revi ewed the
film Eight nenbers were in favour of grant of certificate
and one was opposed to it. The Chairman of the Censor  Board
however, referred the filmto Second Revising Committee for
review and recomendation. This again consisted of nine
menbers and by majority of 5:4 they recommended for issue of
"U certificate subject to deletion of certain scenes. The
"U certificate neans for unrestricted public exhibition as
against 'A certificate restricted to adults  only.  The
mnority expressed the viewthat the filmis treated in an
i rresponsi bl e manner. The reservation policy of the  CGovern-
ment is projected in a highly biased and distorted fashion
They have al so stated that the so called appeal in the film
"India is One" is a hollowappeal, which in effect touches
caste sensitivity of the Brahmin forward caste. One of the
nenbers felt that the inpact of the filmwll create | aw and
order problem Another nmenber said that the filmwll hurt
the feelings and sentinents of certain sections of the
public. But the majority opined that the theme of the film
is on the reservation policy of the Governnent suggesting
that the reservation could be made on the basis of econonic
backwar dness. Such a view could be expressed in a free
country like India, and it did not violate any guideline.

On Decenber 7, 1987, 'U certificate was granted for the
exhibition of the filmwhich was chall enged before the Hi gh
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Court by way of wit petitions. The wit petitions were
di smssed by the Single judge, but the Division Bench upon
appeal allowed the wit petitions and revoked the certifi-
cate. The Division Bench | argely depended upon the minority
view of the Second Revising Committee and al so the opinion
of the Exami ning Comm ttee. The producer of the filmand the
Government of India by obtaining | eave have appealed to this
Court. The filmhas since been given National Award by the
Directorate of Film Festival of the Governnment of |ndia.

In these appeal s, the fundanmental point nmade by M. Sol
Sorabjee, |learned counsel for the producer is about the
freedom of free expression guaranteed under our Constitution
even for the medi um of
211
novi es. The counsel argued that the opinion on the effect of
the filmshould not be rested on isolated passages disre-
garding the main theme and its nmessage. The Filmshould be

judged iniits entirety fromthe point of its overall inpact
on the public. Thewitings of the film nust be considered
in a free, fair and liberal spirit inthe light of the

freedom of expressi on guaranteed under our Constitution. The
counsel said that the Court i's not concerned with the cor-
rectness or legality of the views expressed in the film and
the Court cannot limt the expression on any general issue
even if it is controversial. M. Mhajan for the Union of
India supported these submissions. M. Varghese | earned
counsel for the contesting respondents did not dispute nost
of the proposition advanced for the  appellants. He was,
however, critical about the manner in which the reservation
policy of the Governnent has been condemmed and the events
and characters shown in-the film He contended that they are
depicted in a biased manner and reaction to the film in
Tam | Nadu is bound to be volatile.

Bef ore examnining these rival contentions, a few  genera
observations may be nade as to the utility of novies and the
object of the filmCensors Board. The notion pictures were
originally considered as a formof amusenent to be allowed
to titillate but not to arouse. They were treated’ as nere
entertai nment and not an art or a nmeans of expression. This
theory was based on the concept that notion picture was a
busi ness "pure and sinpe originated and conducted for prof-
it, like other spectacles.” It was considered strictly as an
"anuserment industry". It was so held in 1915 by the ~unani-
nous decision of the Anerican Suprene Court in Mitual Film
Corporation v. Industrial Conmmission, 236 U S. 230 (1915).
It was not w thout significance since there were no - talking
pi ctures then. The talking pictures were first produced in
1926, eleven years after the Mitual decision (Encycl opedia
Britinnica) (1965 Vol. 15 p. 902). The later decisions of
the Anerican Suprene Court have therefore declared that
expression by neans of notion pictures is included wthin
the free speech and free press guaranty of the First  Anend-
ment. (See Burstyn v. WIlso, 343 U S. 495). The First Amend-
ment to the U S. Constitution provides: "Congress shall rmake
no law ... abridging the freedomof speech, or of the
press."” This Amendnent is absolute in terns and it contains
no exception for the exercise of the fight. Heavy burden
lies on the State to justify the interference. The judicia
deci sions, however, limted the scope of restriction which
the State could inpose in any given circunstances. The
danger rule was born in Schenek v. United States, 249 U. S
47 (1919). Justice Holnes for a unani nous court, evolved the
test of "clear and present danger". He used the danger test
to
212
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determ ne where discussion ends and incitenent or attenpt
begins. The core of his position was that the First Amend-
nment protects only utterances that seeks acceptance via the
denocratic process of discussion and agreenent. But "Wrds
that may have all the effect of force" calculated to achieve
its goal by circunmventing the denpbcratic process are howev-
er, not so protected.

The framework of our Constitution differs fromthe First
Amendnent to the U.S. Constitution. Article 19(1)(a) of our
Constitution guarantees to all citizens the right to freedom
of speech and expression. The freedom of expression means
the right to express one’s opinion by words of nouth, wit-
ing, printing, picture or in any other nmanner. It would thus
i nclude the freedom of comuni cation and the right to propa-
gate or publish opinion. The conmunication of ideas could be
made through any nedi um newspaper, mnagazi ne or novie. But
this right is subject to reasonable restrictions on grounds
set out under Article 13(2) of the Constitution. The reason-
able limtations can be put inthe interest of sovereignty
and integrity of India, the security of the State, friendly
relations with foreign States, public order, deceny or
nmorality or in relationto contenpt of court, defamation or
incitement to an offence. The Franers deened it essential to
permt inposition of reasonable restrictions on the |arger
interests of the/community and country. They intended to
strike a proper bal ance between the |liberty guaranteed and
the social interest specified under Article 19(2). (See
Sant okh Singh v. Del hi Administration, [1973] 3 SCR 533).

This is the difference between the First ~ Amendnent to
the U S. Constitution and Article 19(1)(a) of our . Constitu-
tion. The decisions bearing on the First Anmendnent are,
therefore, not useful to us except the broad principles and
the purpose of the guaranty.

Movi e doubtless enjoys the -guaranty under Article
19(1)(a) but there is one significant difference between the
novie and other nodes of communi cation. The nobvie cannot
function in a free market place |like the newspaper, magazi ne
or advertisenment. Myvie notivates thought and action and
assures a high degree of attention and retention. It  mnakes
its impact sinultaneously arousing the visual and aura
senses. The focusing of an intense light on a screen wth
the dramatizing of facts and opi nion makes the ideas nore
effective. The conbination of act and speech, sight and
sound in seni-darkness of the theatre with elimnation of

all distracting ideas will have an inpact in the mnds of
spectators. In sone cases, it will have a conplete and im
213

medi ate influence on, and appeal for every one who sees. it.
In view of the scientific inprovenents in photography and
production the present novie is a powerful means of communi-
cation. It is said: "as an instrument of education- it has
unusual power to inpart information, to influence specific
attitudes towards objects of social value, to affect  enp-
tions either in gross or in mcroscopic proportions, to
affect health in a nminor degree through sleep disturbance,
and to affect profoundly the patterns of conduct of chil-
dren." (See Reader in Public Opinion and Comrunication
Second Edition by Bernard Betelson and Morris Janowitz p
390). The authors of this Book have denonstrated (at 391 to
401) by scientific tests the potential of the notion pic-
tures in formation of opinion by spectators and also on
their attitudes. These tests have al so shown that the effect
of motion pictures is cunulative. It is proved that even
t hough one novie relating to a social issue may not signifi-
cantly affect the attitude of an individual or group, con-
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tinual exposure to filnms of a simlar character will produce
a change. It can, therefore, be said that the novie has
uni que capacity to disturb and arouse feelings. It has as
much potential for evil as it has for good. It has an equa

potential to instil or cultivate violent or good behaviour

Wth these qualities and since it caters for mass audi ence
who are generally not selective about what they watch, the
novi e cannot be equated with other nbdes of comunication

It cannot be allowed to function in a free market place just
as does the newspapers or nagazines. Censorship by prior
restraint is, therefore, not only desirable but also neces-
sary.

Here again we find the difference between the First
Amendnent to the U S. Constitution and Article 19(1)(a) of
our Constitution. The First Anendnent does not permit any
prior restraint, since the guaranty of free speech is in
unqual ified terns. This essential difference was recognised
by Douglas, J., wthwhom Bl ack, J., concurred in Kingsley
Corporation v. Regents of the University of New York, 3
L. Ed. 1512 at 1522. In holding that censorship by "prior
restrai nt" _on novi es was unconstitutional, the |earned Judge
sai d:

"I'f we had a provision in our Consti-
tution for "reasonable" "regulation of the
press such India has included in hers, there
woul d be room for argument that censorship in
the interests of norality would be permssi-
ble.  Judges sonetinestry to read the word
"reasonabl e" into the First Amendnent or make
the rights it grants subject to reasonable
regulation ..... But its | anguage, in terns
that are absolute is utterly at war wth
censor shi p.

214

Different questions nmay arise as to censorship
of some news when the nation is actually at
war. But any possible exceptions are extrenely
[imted. "

The G nenmatograph Act 1952 ("The Act") which pernits
censorship on novies is a conprehensive enactnment. Section 3
of the Act provides for constitution of Board of Film Cen-
sors. Section 4 speaks of exami nation of filns. A film is
examined in the first instance by an Exam ning Commttee. |f
it is not approved, it is further reviewed by a Revising
Committee wunder Section 5. Section 5A states that if —after
examining a filmor having it examined in the prescribed
manner, the Board considers that the filmis suitable for
unrestricted public exhibition, such a certificate is given
which is called 'U certificate

Section 5(a) provides principles for guidance in certi-
fying films. It is significant to note that Article 19(2)
has been practically read into Section 5(B)(1). Section 5(C
confers right of appeal to Tribunal against refusal of
certificate. Under Section 6, the Central CGovernnent has
revi sional power to call for the record of any proceeding in
relation to any filmat any stage, where it is not made the
subj ect matter of appeal to the Appellate Tribunal

Under Section 8 of the Act, the Rules called the GCine-
mat ograph (Certification) Rules 1983 have been framed. Under
Section 5(B)(2) the Central CGovernnent has prescribed cer-
tain guidelines for the Censors Board. Guideline (1) relates
to the objectives of filmcensorship. The Board shall ensure
that: (a) the mediumof filmremins responsible and sensi-
tive to the values and standards of society; (b) artistic
expression and creative freedomare not unduly curbed and
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(c) censorship is responsive to social change.

GQuideline (2) requires the Board to ensure that: (i)
anti-social activities such as violence not glorified or
justified; (ii) the nodus operandi of «crinminal or other
visuals or words likely to incite the commission of any
offence are not depicted; (iii) pointless or avoidable
scenes of violence, cruelty and horror are not shown; (iv)
human sensibilities are not offended by vulgarity, obscenity
and depravity; (vi) the sovereignty and integrity of India
is not called in question; (vii) the security of the State
is not jeopardised or endangered; (viii) friendly relations
with foreign states are not strained; and (ix) Public Order
i s not endanger ed.

Guideline (3) also requires the Board to ensure that the

film (i)

215

is judged initsentirety fromthe point of view of its
overal | inpact and; (ii) is examned in the |ight of contem

porary standards of the country and the people to whom the
filmrelates.

It will bethus seen that censorship is pernmitted nmainly
on social interest specified under Article 19(2) of the
Constitution wth enphasis on maintenance of values and
standards of society. Therefore, the censorship by prior
restraint nmust necessarily be reasonable that could be saved
by the well accepted principles of judicial review

In K A Abbas v. Union of India, [1971] 2 SCR 446 a
Constitution Bench of this court considered inportant ques-
tions relating to pre-censorship of cinematograph films in
relation to the fundanmental right of freedom of speech and
expression. K. A Abbas, a noted Indian journalist and film
producer produced a short docunentary filmcalled "A tale of
Four Cities". In that filmhe sought to contrast the self
indulgent life of the rich in Metropolitan cities with the
squal or and destitution of labouring nasses who helped to
construct the inposing buildings and conpl exes utilised by
the rich. The filmalso goes onto explore the thene of
expl oitation of wonmen by nen, dealing in particular prosti-
tution. Abbas applied to the Board of Film Censors for a’'U
certificate, permitting unrestricted exhibition of the film
He was inforned by the regional officer that the  Exam ning
Comm ttee had provisionally concluded that the film should
be restricted to adults. The Revising Commttee concurred in
this result, whereupon Abbas, after exchanging correspond-
ence with the Board, appealed to the Central Governnent. The
CGovernment decided to grant 'U certificate provided that
the scenes in the red light district were deleted from the
film Abbas challenged the action of the Board mainly on
four issues out of which two did not survive when the Solic-
itor GCeneral stated before the Court that the Governnent
woul d set on foot legislation to effectuate the policies at
the wearliest possible date. The two issues which survived
thereupon were: (a) that pre-censorship itself cannot be
tolerated under the freedom of speech and expression; (b)
that even if it were a legitinate restraint on the freedom
it must be exercised on very definite principles which | eave
no roomfor arbitrary action

Wth regard to the power of pre-censorship, Hidayatul-
lah, C. J., observed (at 473-74):

"The task of the censor is extreme-

ly delicate ..... The standards that we set
out for our censors nust neke a
216

substantial allowance in favour of freedom
thus leaving a vast area for creative art to
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interpret life and society with sone of its
foibles along with what is good. W nust not
ook upon such human rel ationshi ps as banned
in toto and for ever from human thought and
must give scope for talent to put them before

society. The requirenments of art and litera-
ture include within thenselves a conprehen-
sive, view of social life and not only in its

ideal formand the line is to be drawn where
the average man noral nan begins to fee
enbarassed or disgusted at a naked portraya
of life without the redeem ng touch of art or
geni us of social value. If the depraved begins
to see in these things nore than what an
average person would, in rmuch the same way as
it is wongly said, a Frenchnan sees a woman’s
legs in everything, it cannot be helped. In
our schene of things ideas having redeem ng
social or artistic value nust al so have inpor-
tance and protection for their growth."

Recently, Sabyasachi Mikharji, J., in
Ramesh v.~ Union of India, [1988] 1 SCC 868
which s popularly called "TAMAS' case laid
down the standard of judging the effect of the
words or expression used in the novie. The
| earned Judge quoting with approval of the
observation of VivianBose, J., as he then
was, ' iin the Nagpur Hi gh Court in the case of
Bhagwati. Charun Shukl'a v. Provincial Govern-
ment, AR 1947 Nag1l (at 676):

“That —the effect of the words must
be judged fromthe standards of reasonable,
strong mnded, firmand courageous nen, and
not those of weak and vacillating. This in our
opinion is the correct approach in judging the
effect of exhibition of a filmor of reading a
Book. It is the standard of ordinary 'reasona-
ble nan or as they say in English law, "the
man on the top of a Canpham omi bus. "

W affirmand reiterate this principle. The standard to
be applied by the Board or courts for judging the film
should be that of an ordinary man of commpn sense and pru-
dence and not .that of an out of the ordinary or hypersensi-
tive man. We, however, wish to add a word nore. The Censors
Board shoul d exerci se consi derabl e circunspecti on on _novies
affecting the norality or decency of our people and cultura
heritage of the country. The noral values in particular
should not be allowed to be sacrificed in the guise of
soci al change or cultural assim -
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lation. Qur country has had the distinction of giving birth
to a gal axy of great sages and thinkers. The great thinkers
and sages through their life and conduct provided principles
for people to follow the path of fight conduct. There have
been continuous efforts at rediscovery and reiteration  of
those principles. Adi-guru Shankaracharya, Ranmanujacharya,
Madhwacharya, Chaitanya Maha Prabhu, Swami Ram Krishan
Paramhansa, @Guru Nanak Sant Kabir and Mahat ma Gandhi, have
all enlightened our path. If one prefers to go yet further
back, he will find "TlI RUKKURAL" the ethical code from Tiruv-
al luvar teaching which is "a general human norality and
wi sdom" Besides, we have the concept of "Dharam' (right-
eousness in every respect) a unique contribution of Indian
civilization to humanity of the world. These are the bedrock
of our civilization and should not be allowed to be shaken
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by unethical standards. W do not, however, nean that the
Censors shoul d have an orthodox or conservative outl ook. Far
from it, they must be responsive to social change and they
must go with the current climate. All we wish to state is
that the Censors may display nore sensitivity to nmovies
which wll have a markedly deleterious effect to |ower the
noral standards of those who see it. Krishna Iyer, J., in
Raj kapoor v. Laxman, [1980] 2 SCR 512 in words neaningfu
expressed simlar thought. The | earned Judge said (at 5 17):
"The ultimte censorious power over
the Censors belongs to the people and by
indifference, laxity or abetnent, pictures
which pollute public norals are Iliberally
certified, the legislation, neant by Parlia-
nent to protect people’s good norals, nmay be
sabot aged by statutory enemies within."

Wth these prefactory remarks, let us nowturn to the
reasons whi ch weighed with the Hgh Court to revoke the 'U
certificate and rule out the filmaltogether. The Hi gh Court
has found fault with the Constitution of the First Revising

Conmittee. It~ has held that the Revising Comittee was
constituted hurriedly and its constitution by "delegate
Board Menber" was illegal and without authority of law. The

Conmittee also showed unusual favour to. the producer by
reviewing the filmwth hot haste. In the absence of a First
Revising Committee having come into existence as known to
law, the High Court said that the constitution of the Second
Revi sing Comm ttee was invalid and inoperative.

W do not think that the Hgh Court was justified in
reaching this conclusion. Under the rules, the Regiona
O ficer shall appoint an
218
Examining Committee to examine the film The reports and
records relating thereto shall be treated as confidential
The Rule 22 inter alia, states that ~after screening the
film the Exam ning Oficer shall within three working days
send the recomendati ons of all the nenbers of the Exam ning
Conmittee to the Chairman. Rule 24(1) provides for constitu-
tion of a Revising Committee. It states that on receipt of
the record referred to in rule 22, the Chairman may, of his
own nmotion or on the request of the applicant, refer the
novie to a Revising Committee. In the instant case, the
Chairman did not constitute the first Revising Conmttee but
a nmenber of the Board did. The question is whether the
menber of the Board was conpetent to constitute the Revising
Committee. Qur attention was drawn to the Government order
dat ed January 21, 1987 made under sec. 7(B) of the C nemato-
graph Act. The order reads;

“No. 803/1/86-F(C
Government of India

M nistry of Human Resource Devel opnent
Department of Culture.
New Del hi, the 21st January, 1987
ORDER

In exercise of the powers conferred
by Sec. 7B of the C namatograph Act, 1952 (37
of 1952) (hereinafter referred to as the said
Act), the Central CGovernnent hereby directs
that any power, authority or jurisdiction
exercisable by the Board of film Certifica-
tion (hereinafter referred to as the Board) in
relation to matters specified in sec. 4, sub-
sees. (3) and (4) of sec. 5, sec. 5-A and sec.
7C of the said Act shall also be exercisable
subject to the condition given below by the
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foll owi ng menbers of the Board at the Regi ona
O fice indicated against each, with immediate
effect and until further orders:

1. Shri Sam k Banerjee Calcutta
2. M. Miithreyi Ranadhurai Madr as
3. Dr. B.K Chandrashekar Bangal ore

XXX XXXX XXX XXXX!
This order clearly states that the power of the Board shal
al so be exercisable by the specified nenmbers within their
regi onal office. For
219
Madras region Ms. Maithrayi Ramadhurai has been constituted
to . exercise such powers.

It cannot be contended that the Central Government has
no power to del egate the powers or to issue the said order
Sec. 7(B) enpowers the Central CGovernnent to issue genera
or special order-directing that any power, authority or
jurisdiction exercisable by the Board under the Act shall be
exerci sabl'e al'so by the Chairnman or any other nenber of the
Board. ' The section further provides that anything done or
action taken by the Chairman or other nenber specified in
the order shall be deemed to be a thing done or action taken
by the Board. Fromthe provisions of sec. 7B read with the
CGovernment order dated January 21, 1987, it becomes clear
that the constitution of the First Revising Conmmttee by the
nenber at the Madras Regional Ofice is not. vulnerable to
any attack. It is legally justified and wunassailable. The
conclusion to the contrary reached by the Hgh Court is
apparently unwarranted.

W also do not find any justification for the observa-
tion of the H gh Court that there was unusual favour shown
to the producer by the First Revising Conmittee in review ng
the film It is true that the filmwas reviewed within 2-3
hours of the presentation of the application. But there is
no reason to attribute notives either to nenbers of the
Conmittee or to the producer. In matters of certification of
filns, it is necessary to take pronpt action by the respec-
tive authorities. The producer who has invested a /|arge
capital should not be nmade to wait needlessly. ~ He ‘has a
statutory right to have the validity of ,the film determ ned
in accordance with law. It would be, therefore, proper and
i ndeed appreciative if the filmis reviewed as soon as it is
subm tted.

There are two other side issues which may be disposed of
at this stage. The scene with song No. 2 in reel No. 3 and
the coments by the heroine of |ooking at the photo of Dr.
Ambedkar, have come under serious criticism 1t is said that
the song has the effect of spreading ’Kulachar’ which is
' Poi sonous nessage’ to the depressed classes not to educate
their children. The conplaint, if true, is serious., W,
therefore, gave our anxious consideration to the grievance.
We, as did the H gh Court, viewed the novie. The 'cobbler
sings the song in question with his grandson who is eager to

go to school. The song contains references to Kamaraj, = Anna
and MGR who without even college education becane Chief
M nisters. The cobbler asks the grandson: "What are you

going to achi eve by education? and don’t forsake the profes-
sion you know and you can educate yourself as a cobbler."
220

VWiile these and other exchanges are going on between the
cobbl er and grandson, the heroine cones and insists that the
boy should go to school. She promises to contribute Rs.50 as
an incentive to the cobbler every nonth and also to nmake
good his income deprived of by the boy’s earning. They agree
to her suggestion with "Vanakkam Vanakkani. The song thus
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ends with a happy note and the cobbler agrees to send his
grandson to school. It is true as pointed out by counsel for
the respondents that one or two references in the song are
not palatable, but we should not read too nuch into that
witing. It is not proper to forman opinion by dwelling
upon stray sentences or isolated passages di sgregarding the
main theme. What is significant to note is that the cobbler
ultimately does not insist that his grandson shoul d continue
the famly pursuits. He accepts the suggestion nmade by the
heroine. It is, therefore, wong to conclude that the song
was i ntended to convey poi sonous nmessage against the inter-
ests of depressed cl asses.

The criticismon the alleged comments on Dr. Anbedkar is
equal |y unsustai nable. The confusion perhaps is due to the
pronounced accent of an English word in the course of Tam|l
conversation. The matter arises in this way: Sastry shows
the photograph of Dr. Anbedkar to heroine and enquires

whet her she likes it. Then she nmmkes certain coments.
According to the ~High Court, she states, "Dr. Anbedkar
wor ked " flor-the poor. Not for 'par’." It is said that 'par’

in Tam | neans equality and if she says 'not for the par’
it means that Dr. Anbedkar did not work for equality. If she
states like that, it is certainly objectionable since Dr..
Anmbedkar did everything to have an egalitarian society. But
while viewning the film we could not hear any such word used
by the heroine. On the other hand, we distinctly noted her
saying, "Dr. Anbedkar worked for the poor, Not for power.."
This being the remark there is no basis for the criticism of
the Hi gh Court.

The last conmplaint and really the nub of the case for
the respondent is about the reel No. 14 covering the court
scene where Karuppayee and Sastry are prosecuted for offence
of obtaining a false caste certificate. The reel  No. 14
contains alnost a dial ogue between the prosecution |awer
and Karuppayee. She criticises the reservation policy of the
CGovernment. She states that during the British regine, the
peopl e enjoyed educational freedom and job opportunities
whi ch were based on nerit criteria and not vote caste in a
particul ar constituency. Then the prosecution | awer puts a
guestion "why do you regret this Madan? WAs not ' Bharat
Mat ha’ under shackl es then?" She replies: "You are right.
Then "Bharat Matha" was in chains
221
(Vilangu, is the Tam | word used for shackles which also
nmeans ani mal s). Now "Bharat Matha" is under-animals’ hands."
On a further question fromthe prosecutor she explains that
her reference to "animals’ hands is only to those who incite
caste, |language and communal fanaticism thus confusing
people and making it their profession. She also states / that
it is the Governnent and its | aws that have nade her and her
father to tell a lie. The presiding Judge interrupts with a
guestion: "What is wong in the Governnent approach? Can you
el aborate?" She replies: "That it is wong not to give
credence to her nerit and evaluate the sane on the basis  of
her caste and such evaluation would put a bar on the
progress." She goes on to explain "Your laws are the barri-
ers Sir. You have made propaganda i n nook and corner stating
"Be an Indian, Be an Indian". And if | proudly say | am an
I ndi an then the Government divides saying ' no, no,
no,  ..... You are a Brahmin, you are Christian, you are a
Muslim It is the Government that divides." Then she puts a
guestion to herself: "What is the neaning of "Be an Indian?"
She explains that it nust be w thout caste, creed and conmu-
nal considerations, fromKashnmr to Kanyakumari, the country
must be one. She then blanes the Government with these
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words: "The Governnent in dealing with all has no one face.
Take any application formthey want to know your caste and
religion. Wen all are Indians where is the necessity for
this question. You have divided the people according to
caste. Then if you reel off on "National integration" wll
not the public |augh.™

As to the reservation policy to those who are backward
she says: "On Gods nane, | have no objection in providing
all concessions to those who are backward. The list of those
bel onging to forward sections and backward sections could be
prepared on the basis of econom c considerations. And those
below a specified limt of income be included in the back-
ward list."

How did the High Court look at it? On the remark of
heroine as to the situations that existed during British
adnmi ni stration, the H gh Court observed thus:

"It “is preposterous and offensive to claim
that education was i ndependent when India was
under British rule and that, after independ-
ence it is not there."

The Hi gh Court al so said:

"That any denigration of Rule of law would
never
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bring orderly society. To preach that it is-
only law that pronpted themto utter fal sehood
and in its absence they woul d not have done it
is awong way presenting a view point."

As to the allegations that ' Bharat Matha
is now.in the hands of politicians, who are
instigating the masses on the basis of caste
and | anguage, etc., the Hi-gh Court renarked:

“I'f this sort of decrying India for
bei ng an i ndependent nation is to be projected
in films repeatedly, then in course of tine,
citizens will loose faith in the integrity and
sovereignty of India. Wth this sort of glori-
fication made, how could it be clained that
the filmstands for national integration. That
was why one Menber rightly saidthat it is a
hol | owcl aim Hence CGuideline 2(vi) and (vii)
are contravened. "

On the total inmpact of the film the High
Court observed:

"That certain peculiar factors wll
have to be taken into account because of
guidelines 3(i) and 3(ii). This film is in
Tam . It deals with reservations now ext ended
to large sections of people on a . particular
basis, and who have suffered for Centuries,
and at a tinme when they have not -attained
equal ity and when their valuable rights ' which
are secured under the Constitution is attenpt-
ed to be taken away, they get agitated. This
film taken in Tam | for Tam | popul ation  on
being screened in Tam | Nadu, will certainly
be viewed in the background of what had hap-
pened in Tami| Nadu during the preceding four
decades, and the reactions are bound to be
vol atile.™

W find it difficult to appreciate the observations of
the Hi gh Court. W fail to understand how the expression in
the filmwith criticismof reservation policy or praising
the colonial rule will affect the security of the State of
sovereignty and integrity of India. There is no utterance in
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the filmthreatening to overthrow the Governnment by unlawfu
or unconstitutional nmeans. There is no talk for secession
either. Nor there is any suggestion for inpairing the inte-
gration of the country. Al that the filmseens to suggest
is that the existing method of reservation on the basis of
caste is bad and reservation on the basis of economc back-
wardness is better. The filmal so deprecates exploita-
223
tion of people on caste considerations. This is the range
and rigor of the film
The Hi gh Court, however, was of opinion that public
reaction to the film which seeks to change the system of
reservation is bound to be volatile. The H gh Court has al so
stated that people of Tam| Nadu who have suffered for
centuries wll not allow thenselves to be deprived of the
benefits extended to themon a particular basis. It seens to
us that the reasoning of the High Court runs a foul of the
denocratic principles-to which we have pl edged ourselves in
the Constitution. “1n denpbcracy it is not necessary that
every one should sing the sane song. Freedom of expression
is the rule and it is generally taken for granted. Every one
has a fundamental right to formhis own opinion on any issue
of general concern. He can formand informby any legitimte
neans.
The denpcracy,/ isa Government by the people via open
di scussion. The denocratic form of governnent itself denmands
its citizens an active and intelligent participation in the
affairs of the community. The public discussion with people
participation is a basic feature and a rational process of
denocracy which distinguishes it fromall other  fornms of
government. The denbcracy can neither work ~nor.  prosper
unl ess people go out to share their views. The truth is that
public discussion on issues relating to administration has
positive value. Wat Falter Lippmann said in another context
is relevant here:
"When nen act on the principle of
gence, they go out (to find the facts .....
When they ignore it, they go inside thensel ves
and find out what is there. They elaborate
their prejudice instead of increasing their
know edge.
I n Maneka Gandhi v. Union-of India, [1978]
2 SCR 621 Bhagwati J., observed at 696:
"Denocracy is based essentially  on
free debate and open discussion, for that 1is
the only corrective of Governnent action in a
denocratic set up. |If denocracy nmeans govern-
ment of the people by the people. it is obvi-
ous that every citizen nust be entitled to
participate in the denocratic process and in
order to enable himto intelligently  exercise
his right of making a choice, free and genera
di scussion of public matters is absolutely
essential . "
224
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The | earned judge in Naraindas v. State
of Madhya Pradesh,[1974] 3 SCR 624 while
dealing with the power of the State to select
text books for obligatory use by students said
at 650:

"It is our firmbelief, nay, a con-
viction which constitutes one of the basic
values of a free society to which we are
wedded under our Constitution, that there mnust
be freedomnot only for the thought that we
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cherish, but also for the thought that we
hate. As pointed out by M. Justice Holnes in
Abranson v. United States, 250 U. S. 616: "The
ultimate good desired is better reached by
free trade in ideas--the best test of truth is
the power of the thought to get itself accept-
ed in the conpetition of the market." There
nmust be freedom of thought and the m nd nust
be ready to receive newideas, to critically
anal yse and examine themand to accept those
which are found to stand the test of scrutiny
and to reject the rest.™

In Sakal v. Union of India, [1962] 3 SCR
842 at 866, Mudhol kar, J. said:

“This Court nust be ever vigilent in
guardi ng perhaps the nmost precious of all the
freedons guaranteed by our Constitution. The
reason for this is obvious. The freedom of
speech and expression of opinion is of para-
nount inportance under a denocratic Constitu-
tion which envisages changes in the conposi-
tion of |egislatures and governments and must
be preserved.”

Movie is the legitimate and the nost inportant mediumin
whi ch i ssues of general concern can be treated. The producer
may project his own nessages which the others may not ap-
prove of. But he has a right to "think out™ and put the
counter appeals to'reason. It is a part of a denpcratic
gi ve-and-take to which no one could conplain.. The State
cannot prevent open discussion and open expression, however,
hateful to its policies. As Professor Fraund putsit: "The
State nay not punish open talk, however, hateful, not for
hypocritical reason that Hyde Parks are a safety-valve, but
because a bit of sense may be sal vaged fromthe odious by
mnds striving to be rational, and this precious bit @ wll
enter into the amal gam which we forge."” (Paul A.  Freund-On
Under st andi ng the Suprene Court 26 (1950).

"When nen differ in opinion, both sides ought wequally to
have
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the advantage of being heard by the public." ~(Benjamn
Franklin). |If one is allowed to say that —policy of the

government is good, another is with equal freedom entitled
to say that it is bad. If one is allowed to support -the
governnental schene, the other could as well say, that he
will not support it. The different views are allowed to be
expressed by proponents and opponents not because they are
correct, or valid but because there is freedom in this
country for expressing even differing views on any issue.

Al exander Mei kl ej ohn perhaps the forenost Anmeri can
phi | osopher of freedom of expression, in his wse little
study neatly expl ai ns:

"When nen govern thenselves, it is
they--and no one el se--who nust pass judgnent
upon unwi sdom and unfairness and danger. And
that means that unwi se ideas nust have a
hearing as well as wi se ones, unfair as well
as fair, dangerous as well as safe, an Aneri-
can as well ...... American ..... If then,
on any occasion in the United States it s
allowable, in that situation, to say that the
Constitution is a good docunent it is equally
allowable, in that situation, to say that the
Constitution is a bad docunent. If a public
buil ding may be used in which to say, in tine
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si on

The

when
interests

of war, that the war is justified, then the
sanme building may be used in which to say that
it is not justified. If it be publicly argued
that conscription for arnmed service is noral

and necessary, it may likewise be publicly
argued that it is imoral and unnecessary. |If
it may be said that American political insti-

tutions are superior to those of England or
Russia or Cerman, it may with equal freedom
be said that those of England or Russia or
Germany are superiors to ours. These conflict-
ing views may be expressed, nust be expressed,
not because they are valid, but because they
are relevant. ..... To be afraid of ideas,
any idea, is to be unfit for self government."
(Political Freedom (1960) at 27). He argued,
if we may say so . correctly, that the guaran-
tees of freedom of speech and of the press are
nmeasures adopted by the people as the ultimte
rulers in order to retain control over the
CGover nrent , the people’ s legislative and
executi ve agents.

Brandies, J., in Witney v. California,
274 US 357,375-8 (1927) propounded probably
the nost attractive free speech theory:
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SR that 't he greatest nenace to
freedom is an inert people; that public dis-
cussion. is a political duty; ..... It is
hazardous  to discourage thought, hope and
i magi nation; that the path of safety lies in
the opportunity to discuss freely supposed
gri evances and proposed renedi es; and that the
fitting remedy for ~evil  counsels 1is good
ones. "

VWhat Archibald Cox said in his article
though on "First Amendrment" is equally rele-
vant here:

"Some propositions seemtrue or false
beyond rational debate. Sone false and harm
ful, political and religious doctrine gain
wi de public acceptance. Adolf Hitler’'s bruta
theory of a "master race’ is sufficient exam
ple. W tolerate such foolish and sonetines
dangerous appeal s not because they nay prove
true but because freedom of speech is - indivis-
ible. The liberty cannot be denied to sone
ideas and saved for others. The reason is
pl ai n enough: no man, no commttee, and surely
no governnent, has the infinite w sdom and
di sinterestedness accurately and unselfishly
to separate what is true fromwhat is debata-
ble, and both fromwhat is false. To license
one to inmpose his truth upon dessenters is to
give the sane licence to all others who have,
but fear to | ose, power. The judgnent that the
ri sks of suppression are greater than the harm
done by bad ideas rests upon faith in the
ultimate good sense and decency of free peo-
ple." (Soci ety Vol . 24 p. 8 No. 1
Novemrber/ Decenber 1986).

probl em of defining the area of freedom of expres-
it appears to conflict with the various socia
enunerated under Article 19(2) nmay briefly be

touched upon here. There does i ndeed have to be a conprom se
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between the interest of freedom of expression and socia
interests. But we cannot sinply balance the two interests as
if they are of equal weight. Qur conmmitnment to freedom of
expression demands that it cannot be suppressed unless the
situations created by allow ng the freedomare pressing and
the community interest is endangered. The antici pated danger
shoul d not be renpte, conjectural or far fetched. It should
have proximate and direct nexus with the expression. The
expression of thought should be intrinsically dangerous to
the public interest. In other words, the expression should

be inseparably | ocked up with the action contenplated 1like
the equivalent of a "spark in a powder keg"
227

Qur renarkable faith in the freedom of speech and ex-
pression could be seeneven from decisions earlier to our
Constitution. In Kamal Krishna v. Enperor, AR 1935 Cal 636,
the Calcutta H gh Court considered the effects of a speech
advocating a change of Government. There the accused was
convicted under sec. 124(A) of Penal Code for nmking a
speech " reconmendi ng ' Bol shevi k’ form of Governnment to re-
place the then existing formof GCovernment in Calcutta.
Wiile setting aside the conviction and acquitting the ac-
cused, Lord WIllians, J., who delivered the judgnent ob-
served (at 637):

"All that the speakers did was to
encourage the youngnen, whomhe was address-
ing, to join the Bengal Youth League and to
carry ‘on a propaganda for the purpose of
i nduciing as large a nunber of people in India
as possible to becone supporters of the idea
of comunism as represented by the present
Bol shevik system in Russia. It is really
absurb to say that speeches of this kind
amount to sedition. If such were the ' case,
then every argunent against the present | form
of Governnment and in favour of sone other form
of Governnent might be allowed to /lead to
hatred of the Government, and it might be
suggested that such ideas brought the Govern-
ment into contenpt. To suggest sone other form
of Governnent is not necessarily to bring the
present Government into hatred or contenpt."”

To the sane effect is the observation by
the Bonbay Hi gh Court in Manohar v. Governnent
of Bonbay, AIR 1950 BOM 210. There-the witer
of an article in a newspaper was convicted for
an of fence under the Press (Emergency Powers)
Act, 1931, for incitement to violence. The
witer had suggested the people to follow the
exanple of China by rising against” Anglo-
Anerican Inperialismand their agents. He had
al so suggested his readers to pursue the path
of violence, as the Chinese people did, in
order that Anglo-American Inperialism should
be driven out of this country. Chagla C.J.,
whi | e quashing the conviction said (at 2 13):

"It is true that the article does
state that the working class and the coiling
masses can get hold of power through the path
of revolution alone. But the expression ’'rev-
olution” is used here, as is clear from the
context, in contradistinction to reformsm or
gradual evolution. The revolution preached is
not necessarily a violent revolution
228
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XXX XXX XXX XXX

As the witer has not stated in this article
that the toiling masses should take up arms
and fight for their rights and thus achieve a
revolution we refuse to read this expression
as inciting the masses to violent methods."

In Ni harendu Dutt Majundar v. Enperor, AR
1942 FC 23, the Federal Court exam ned the
effects of a wvulgar and abusive outburst
agai nst the Governnment nade by the accused for
whi ch he was convicted under Rule 34 of the
Defence of India Rules. Gwer, CJ., while
acquitting the person commented nore boldly
(at 27):

"There is an English saying that
hard words break no bones; and the w sdom of
the ~comon | aw has |long refused to regard an
actionable any words which, though strictly
and liberally defamatory, would be regarded by
al " reasonabl e nen as no nore than nere vul gar
abuse.

XXX XXX XXX XXX XXX

The speech now before us is full of them But
we cannot regard the speech, taken as a whole
as inciting those who heard it, even though
they cried "shane shane” at intervals, to
attenpt by violence or by public disorder to
subvert the Government for the tinme being
establiished by law in Bengal or elsewhere in
I ndi a. That the appellant expressed his opin-
ion about that system of Governnent is

true, but he was entitled to do so,; and his
reference to it were, we might alnbst say,
both comon place and in common form and un-
likely to cause any CGovernnent in India a
nonent s uneasyness. Hi's nmore violent outburst
were directed against the then Mnistry in
Bengal and agai nst the Governor in Bengal in
his political capacity but we do not feel able
to say that his speech whatever may be thought
of the formin which it was expressed, exceed-
ed the legal limts of comrent or criticism"™

Even the European Court’s approach in
protecting the freedom of expression is not
different although they have the extensive
list of circunstances for limting the free-
dom Article 10 of the European Convention of
Human Ri ghts and Fundanental Freedom provi des:
229
"(1) Every one has the right to freedom of
expr essi on.

(2) The exercise of these freedons, since it
carries wth it duties and responsibilities,
may be subject to such formalities, condi-
tions, restrictions or penalties as are pre-
scribed by law and are necessary in a denp-
cratic society in the interests of nationa
security, territorial integrity or public
safety, for the prevention of health or nor-
als, for the protection of the reputation or
rights of others, for preventing the disclo-
sure of information received in confidence, or
for maintaining the authority and inpartiality
of the judiciary."

It appears that the second paragraph of Arti-
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cle 10 virtually renoves the right purportedly
guaranteed by the first paragraph. However,
the European Court in Handyside v. United
Ki ngdom [1976] EHRR/ 737 observed at 754;

"The court’s supervisory functions
oblige it to pay the utnost attention to the
principles characterising a 'denbcratic socie-
ty'. Freedom of expression constitutes one of
the essential foundations of such a society,
one of the basic conditions for its progress
and for the devel opment of every nman. Subject
to Article 10(2), it is applicable not only to
"information’ or ’'ideas’ that are favourably
received or regarded as inoffensive or as a
matter of “indi fference, but also to those that
of fend ~shock or disturb the State or any
sector of the popul ation. Such are the demands
of "that pluralism tol erance and broadni nded-
ness ~without which there is no ’'denocratic
society’. This neans, anongst other things,
that every 'formality’, 'condition’, 'restric-
tion’ or 'penalty’ inposed in this sphere mnust
be proportionate to the legitinate aim pur-
sued. ”

This takes us to the validity of the plea put forward by
the Tam| Nadu CGovernnent. In the affidavit filed on behalf
of the State Governnent, it is alleged that sonme organisa-
tions like the Tam'| Nadu Schedul ed Castes/ Schedul ed Tri bes
People’'s Protection Conmittee, Dr. Anbedkar People’s Move-
ment, the Republican Party of I'ndia have been agitating that
the film should be banned as it hurt the sentinments of
peopl e bel ongi ng to Schedul ed Caste/ Schedul ed Tribes. It is
stated that the CGeneral Secretary of the Republican Party of
I ndia has warned that his party would not hesitate to damage
the ci nema
230
theatres which screen the film Some denonstration made by
people in front of "The H ndu" office on March 16, 1988 and
their arrest and rel ease on bail are also referred to/ It is
further alleged that there were sone group neetings by
Republican .Party nmenbers and Dr. Ambedkar Peopl e’ s Mvenent
with their demand for banning the film Wth these avernents
it was contended for the State that the exhibition of the
film wll create very serious |law and order problemin the
State.

We are anused yet troubled by the stand taken by the
State Governnent with regard to the filmwhich has received
the National Award. W want to put the angui shed question
what good is the protection of freedom of expression if  the
State does not take care to protect it? If the film is
unobj ecti onabl e and cannot constitutionally be restricted
under Article 19(2), freedom of expression cannot be sup-
pressed on account of threat of denonstration and proces-
sions or threats of violence. That would tentanount to
negation of the rule of law and a surrender to black nai
and intimdation. It is the duty of the State to protect the
freedom of expression since it is a liberty guaranteed
against the State. The State cannot plead its inability to
handl e the hostile audience problem It is its obligatory
duty to prevent it and protect the freedom of expression

In this case, two Revesing Conmmttees have approved the
film The menbers thereof come fromdifferent walks of life
with variegated experiences. They represent the cross sec-
tion of the comunity. They have judged the film in the
light of the objectives of the Act and the guidelines pro-
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vided for the purpose. W do not think that there is any-
thing wwong or contrary to the Constitution in approving the
film for public exhibition. The producer or as a matter of
fact any other person has a right to draw attention of the
CGovernment and people that the existing nethod of reserva-
tion in education institutions overlooks nerits. He has a
right to state that reservation could be nade on the basis
of econonic backwardness to the benefit of all sections of
comunity. Whether this viewis right or wong is another
matter altogether and at any rate we are not concerned wth
its correctness or usefulness to the people. W are only
concer ned whether such a view could be advocated in a film
To say that one should not be pernitted to advocate that
Vi ew goes against the first principle of our denocracy.

W end here as we began on this topic. Freedom of ex-
pression which is legitimte and constitutionally protected,
cannot be held to ransom by an.intol erant group of people.
The fundanental freedom
231
under Article 19(1)(a) can be reasonably restricted only for
the purposes nentioned in Articles 19(2) and the restriction
must be justified on the anvil of necessity and not the
qui cks and of convenience or expedi ency. Open criticism of
CGovernment policies and operations is not a ground for
restricting expression. W nust practice tolerance to the
views of others. Intolerance is as much dangerous to denoc-
racy as to the person hinself.

In the result, we allowthese appeals, reverse the
judgrment of the High Court and dismiss the wit petitions of
the respondents. In the circunstances of the case, however,
we nmake no order as to costs.

Y. L. Appeal s al | owed.
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