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Arbitration Act 1940, S. 34; Code of Cvil Procedure
1908. S. 15; Arbitration (Protocol and Convention) Act 1937,
S. 3; & Foreign Awards (Recognition & Enforcenent) Act,S. 3-
Sub-contract between  Indian firm and foreign firm Sub-
contract incorporating an agreement to refer disputes to a
foreign arbitral tribunal -After execution  of agreenent
Indian firm repudiating the arbitration agreenment-Suit for
recovery in H gh Court by Indian firmForeign firm
contesting that suit to be stayed on account of arbitration
clause in the agreenent-Single Judge and Division Bench
deci ding stay of suit necessary-Decisi on-\Wether vali d-power
of court to stay suit-Exercise of discretion by trial court-
Interference by appellate court.

HEADNOTE:

The appellant (plaintiff), a private limted conmpany, a
| abour contractor, entered into a sub-contract” with the
respondent (defendant), a Yugoslavia based conpany which in
turn had entered into a contract with the State Electricity
Board for setting up a power station. The sub-contract dated
July 10, 1961 between the appellant and the  respondent
i ncorporated an agreenent to refer all the disputes arising
out of the sub-contract to arbitration by the Internationa
Chanber of Conmerce in Paris wth the application of
Yugosl av materials and economical law In carrying out the
wor k undertaken under the sub-contract,the appellant clainmed
that it carried out sone extra work for which it —was
entitled to recover extra anounts fromthe respondent, and
as the claims were not satisfied or net wth by the
respondent, the appellant filed a civil suit on the origina
side of the High Court for recovery of the anbunt. On a
notice of motion taken out by the appellant, the H gh Court
granted an ad interim exparte injunction restraining the
respondent from withdrawing the noney due to it fromthe
State Electricity Board.

Pursuant to service of the aforesaid notice of notion
the respondent noved an application under sec. 151 of the
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Code of Civil Procedure, alleging in the petition for stay
that the disputes and differences that arose were in respect
of and/or relating to the sub-contract dated July 10, 1961
and in view of the subsisting agreement to refer disputes or
di fferences arising wunder or out of the sub-contract to
arbitration, the suit filed by the appellant should be
stayed. The appellant filed a counter-affidavit contending
that there was no concl uded agreenent between the parties to
refer all the disputes arising out of the subcontract to
arbitration and alleged that by letter dated July 10, 1961
the very dated on which the sub-contract was entered into at
Bel grade, the Managi ng

900

Director of the appellant " conmpany inforned the respondent
that he had objected to the arbitration clause in the
agreenment. It was al so averred that a cable was al so sent by
the Managing Director on reaching Bonmbay on July 13, 1961
requiring that the clause regarding arbitrati on be del eted.
Second contention was that even if it is held that there is
a subsisting arbitrati on agreenent, having regard to all the
circunst ances of the case, the discretion should not be
exercised in favour of the defendant-respondent.

The Single Judge granted the petition of the respondent
and stayed further proceedings in the "suit filed by the
appel l ant, and vacated the ad interiminjunction granted in
favour of the appellant.

The appellant. preferred two appeals. One against the
order of the single' Judge granting stay of the suit of the
appel lant and the other against the order vacating the ad
interiminjunction. A Division Bench of the H gh Court
di sm ssed both the appeals by a common judgnent holdi ng that
there was a valid subsisting arbitration agreenent between
the parties and that it was binding on both. It also held
that the clains nmade by the appellant in the suit arose out
of the sub-contract which included the arbitrati on agreenent
and, therefore, the appellant. nmust be bound by the bargain
undertaken by him It negatived the appellant’s contention
that on the facts and circunstances of t'he case
di scretionary relief of grant of stay of suit would cause
i rreparabl e hardship and deny justice.

In appeal to this Court against  the order of stay of
the suit granted by the High Court, it —was contended on
behal f of the appellant: (1) there was no concluded
arbitrati on agreenent between the parties to refer the
di sputes arising out of the sub-contract dated July 10, 1961
to arbitration and, therefore, the suit cannot be stayed;
(2) even if the Court cane to the conclusion that there was
such a subsisting arbitration agreenent between the parties,
prayer for stay having been made under section 51 of the
Code of Civil Procedure and/or under section 34 of the
Arbitration Act, 1940, read with Section 151 CPC, “the Court
should not enforce it in its discretionary jurisdiction as
it would result in mnmiscarriage of justice; (3) in view of
the provisions contained in the Arbitration (Protocol and
Convention) Act, 1937 the Court could not invoke its
i nherent jurisdiction under section 151 CPC and the Specia
Act would not assist the respondent as the case was not
covered by its provisions. It was also contended that the
under nenti oned circunstances when properly eval uated woul d
unm stakably indicate that the instant case is not a fit
case in which the Court should decline to adjudicate upon
the dispute brought to it by granting stay in favour of the
respondent. (1) The work wunder the special contract Ext. A
dated July 10, 1961 was executed and carried out in India
and the whole of the evidence both for and against the
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appellant in India,(2) the amount claimed in the suit is so
di sproportionately snall in relation to the huge cost of
arbitration to be held at Paris in France that forcing the
appellant to incur the cost to realise such a small sum

woul d be denial of justice, (3) restrictions on availability
of foreign exchange is a relevant consideration, a fact of
which the Court can take judicial notice, (4) the Court
shoul d not render its assistance by granting stay to one who
insists on arbitration not as a matter of principle but with
aview to thwarting, stiffing or exhausting the other side,
and (5) in all cases of arbitration by a foreign arbitra
tribunal there is always a rider that in case of hardship or
injustice, Courts of the country of the party being forced
to go to foreign arbitral tribunal will protect him

901

On behalf of the respondent it was contended that (1)
even if the court proceeds on the assunption that the
letter and the cable were received, it is not open to the
Court to /look intothe contents of the letter and the cable
because tthe contents were not proved, as the Managing
Director of the appellant conmpany who was supposed to have
signed the letter and the cable had neither entered the
witness box nor filed his affidavit proving the contents
thereof, (2) that -once  the sub-contract was admittedly
signed and executed” by the Managing Director of the
appel | ant conpany, subsequent attenpt on  behalf of the
appel l ant to repudiate a part of the contract would be of no
avail and the court ' cannot give effect to it except if the
novati o suggested by the appellant was unreservedly accepted
and agreed to by the respondent, and (3) when the notion is
addressed to the discretion of the court and the court has
exercised its discretion, the appellate Court should be slow
tointerfere with the discretionary order and substitute its
own discretion in place of the discretion of the  court
bef ore which the notion was addressed.

Al'l owi ng the appeal
N

HELD: 1. Both the |earned Single Judge and the Division
Bench of the High Court were in.error in granting stay of
the suit. The stay of the suit granted by the learned Single
Judge and affirmed by the Division Bench is vacated. The
suit should proceed further fromthe stage where it ~was
stayed. The trial court would give priority to it and
di spose it of as expeditiously as possible. [928G H]

2. The sub-contract marked Ext. A had been signed both
by the Managing Director of the appellant conpany as well as
on behalf of the respondent company. The third paragraph of
Article 12 of sub-contract Ext. A recites an ' arbitration
agreenment. The provisionis for a reference of disputes
arising out of the sub-contract to foreign ~arbitra
tribunal, nanmely, the International Chanber of Conmerce in
Paris. Such a clause spells out an arbitration agreenent.
[ 908E- F]

3. (i) The Appellate Bench of the Hi gh Court held that
the letter and the cable were not received by the
respondent. This conclusion is not only contrary to evidence
on record but reached in utter disregard of the adm ssion of
t he Manager of the respondent. [910A- B]

(ii) The letter and the cable would show that the
arbitration agreenent to refer disputes to a foreign
arbitral tribunal in the draft was not acceptable to the
appel l ant though the other ternms were acceptable. The
appel | ant repudiated the arbitration agreenent soon after
the agreenent was signed when the Managing Director of the
appel l ant was in Belgrade and took the follow up action by
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sending a cable reiterating and repeating the objection
iMmediately after his return to India. After this specific
objection with regard to arbitration agreenment in the sub-
contract, the respondent allowed the appellant to proceed
further with the inplenmentation and execution of the sub-
contract, wthout <controverting what the appellant had
stated in the letter and the cable. This unm stakably shows
that the respondent accepted the alteration as suggested by
the appellant in that the arbitration agreenent was deened
to have been deleted fromthe sub-contract Ext A. [910H
911A- D]

4. If the truth of the facts stated in a docunent is in
i ssue, nere proof of the handwiting and execution of the
document would not furnish evidence of the truth of the
facts or contents of the docunent. The truth or otherw se
902
of the facts or contents so stated would have to be proved
by adm ssible evidence i.e. by the evidence of those persons
who can vouchsafe for the truth of the facts in issue
[912B-C]

In the instant case the utter failure of the respondent
toreply to the letter and the cable controverting the
avernents made therein unm stakably establish the truth of
the avernents made i'n the letter. [912E]

5. In the facts “of a given case acceptance of a
suggestion may be sub silentio reinforced by the subsequent
conduct. The general rule is that an offer-is not accepted
by mere silence on 'the part of the offeree. There may,
however, be further facts which taken together wth the
of feree’s silence constitute an acceptance. One such case is
where a part of the offer was disputed at the negotiation
stage and the original offeree communicated that fact to the
of ferer showi ng that he understood the offer in a particular
sense. This communication will probably amunt to a counter
offer in which case it may bethat nere silence of the
original offerer will constitute his acceptance. [912G H]

In the instant case, the conclusion is inescapabl e that
there was no concluded arbitration agreenent between the
parties. [914F]

Hal sburys Laws of England 4th Edn. vol. 9 para 251, R
v. Ful han, Hamrersnmith and Kensington Rent Tribunal, ex
parte Zerek, [1951] 1 AIl E. R 482, Davies v. Sweet (1962)
2 WL.R 525, referred to

6.(i) The Hi gh Court totally overl ooked and i gnoredthe
admi ssion of receipt of letter and cable in paragraph 6 of
the affidavit. The High Court attached inportance to the
denial of the receipt of the letter and the cable by the
enpl oyee of the respondent conpany in the oral evidence and
did not attach inportance to the subsequent adm ssion that
the manager of respondent conpany nmust have replied to the
letter and the cable. Adm ssion, unless explained, “furnishes
the best evidence. The H gh Court overlooked the materia
evi dence, drew inpermssible inference and cane to the
concl usi on whi ch on evidence is found utterly unsustai nabl e.
[914G H|

(ii) A finding of fact recorded by the Hi gh Court
overl ooki ng the incontrovertible evidence which points to
the contrary and, therefore, wutterly unsustainable cannot
cone in the way of this Court reaching a correct concl usion
on facts and the exam nation of the evidence by this Court
cannot be inpeded by a nmere submi ssion that this Court does
not interfere with finding of fact. [915A]

7. (i) Both the Courts practically overl ooked the basic
difference in the approach which the Court will have to
adopt if the application is to be treated under section 34
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of the Arbitration Act, 1940, or one wunder section 151
C.P.C. In any event, as the notion is at the discretion of
the Court and as both the parties have |ed evidence, the
burden of proof woul d assune secondary inmportance. [916F]

M chael Golodetz & Ors. v. Serajuddin and Co. [1964] 1
S .CR 19, referred to.

(ii) It is well settled that where the trial court has
a discretion inthe matter, the appellate court would not
ordinarily substitute its discretion in place of the
di scretion exercised by the trial court. It is equally well
settled that where the trial court ignoring the relevant
evi dence, side tracking the
903
approach to be adopted in the matter and overl ooki ng vari ous
rel evant considerations, has exercised its discretion one
way, the appellate court keeping in viewthe fundanental
principle can and ought to interfere because when it is said
that a matter is within the discretion of the court it is to
be exercised according to wel | established judicia
principles, according to reason and fair play, and not
accordi ng-to whimand caprice. [917B-C]

Craies Statute Law 6th Edn. p. 273 R v. Wlkes (770) 4
Barr 2527, referred to.

8. The Single Judge and the Division Bench conpletely
over|l ooked the well established principles in granting stay
of suit in a case where reliance is placed upon a subsisting
arbitration agreenment. [917D

9. Wien parties by contract” agree to  arrange for
settlenent of their disputes by a Judge of their choice, by
procedure of arbitration voluntarily agreed upon, ordinarily
the court nust hold the parties to their bargain. As a
corollary, if a party to a subsisting arbitration agreenent
in breach or violation of the agreenent to refer dispute to
arbitration approaches the Court, ~the Court would not |end
its assistance to such a party and by staying the suit
conpel the party in breach to abide by its contract. Wen
the parties have agreed to an arbitration by a fareign
arbitral tribunal the case for stay would be stronger than
if there was a donestic arbitration agreenent. However, it
is not an absolute rule. Granting or refusing to grant stay
is still a matter wthin the discretion of the court. How
di scretion would be exercised in a given case would depend
upon various circunstances. [918D F]

Bristol Corporation v. John Aird & Co. [1913] A C 241
at 257 and Omers of Cargo Ex "Athenee" v. Athenee LlI'yods’
List Law Reports, Easter Sittings 1922, Vol. X, ~page 6
referred to.

In the instant case the entire evidence both of the
appellant and the respondent is in this country; the
contract as a whole was executed and carried out in this
country; the claimas a whole arose in this country; the
appel l ant is a conpany incorporated in this country; ‘and the
respondent is having its office in this country; and that
the respondent is not motivated by any principle to have the
decision of the foreign arbitral tribunal at Paris but the
principal object of respondent is nerely to nmake it nore
difficult, if not inpossible, for the appellant to assert
the claim The other vital considerations are, that the cost
of arbitration at Paris wll be so disproportionately high
to the claiminvolved in adjudication that one woul d never
think of incurring such a huge cost to realise such a snal
sumclainmed, and the restriction on the availability of
foreign exchange. The sum total of all these well
established circunstances clearly indicate that the instant
suit is one in which when discretion is exercised on well
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settled judicial considerations no court would grant stay
and the stay has to be refused. [925B-D

M chael Golodetz & O's. v. Serajuddin & Co. [1964] 1
S.CR 19, Bristol Corporation v. John Aird & Co. [1913]
A.C. 241 at 257, Omers of Cargo Ex "Athenee" v. Athenee
Ll yods’ List Law Reports, FEaster Sittings 1922, Vol. Xl
page 6, V/o Tractoroexport, Mscow v. Ms. Tarapore &
Conpany and Anr. [1970] 3 S.C.R 53 and The Fehmarn [1957] 2
Al EER 707, referred to.

10. Section 3 of the Arbitration (Protocol and
Convention) Act, 1937 is in pari materia with section 3 of
the Foreign Awards (Recognition and Enforcenent) Act, 1961
Section 3 of the 1937 Act would only be attracted if there
is a submssion pursuant’ to an agreenent to that effect.
[ 928B- C]

904

In the instant case while there is an agreenent as
contenmpl ated by First Schedul e to the 1937 Act, there is no
subm ssi on nade i'n  pursuance of such agreenent and,
therefore the application of° the respondent could not have
been entertained under section 3 of the 1937 Act. [928D]

JUDGVENT:

ClVIL APPELLATE / JURI SDICTION : Civil Appeal Nos. 2407-
2408 of 1968.

Fromthe Judgnment and Order dated 1-12-1965 of the
Calcutta H gh Court in Appeal Nos. 110-111/64

P. K Chatterjee and P. K' Mikherjee for the Appellant.

S. C Mjundar, Arvind Kumar, S. Dasgupta, = Ms. L.
Arvind and M ss Karabi Banerji for the Respondent.

The Judgnent of the Court was delivered by

DESAI, J.-Protracted, time consuming, exasperating and
atrociously expensive court trials inpelled an alternative
node of resol ution of disputes between the parties:
arbitrate-don't litigate. Arbitration being a /'nobde of
resol ution of disputes by a judge of the choice of the
parties was consi dered preferable to adjudication of
di sputes by court. If expeditious, |less expense resolution
of disputes by a judge of the choice of the parties was the
consunmmati on devoutly to be w shed through arbitration
experience shows and this case illustrates that the hope is
whol ly belied because in the words of Ednond Davis, J. in
Price v. MIner, these nay be disastrous proceedings.

A petty [labour contractor in search of its |[|abour
charges in a paltry amount of Rs. 4,25,6343.00 froma giant
foreign engineering and construction conpany which had
undertaken to erect a thermal power station at Barauni in
Bi har State wunder a contract dated February 27, 1960, with
Bi har State Electricity Board, filed a suit in the'year 1963
whi ch stands stayed without the slightest progress for the
last 17 years and with end nowhere in sight. Plaintiff
(appel l ant herein), a private limted conpany, a |abour
contractor, entered into a sub-contract for erecting two
conplete radiation type steam boilers as part of Thernal
power station at Barauni, with the defendant |nvest-Inport,
a Yugosl avia based conpany which in turn had entered into a
contract with the Bihar State Electricity Board for setting
up the power station. Plaintiff sub-contractor, pursuant to
the sub-contract dated July 10, 1961, had to supply skilled
| abour, unskilled | abour and apprentice |abour, to carry out
the erection work and incidentally to do other things
provided in the sub-contract.

905
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The contract also provided for enploying extra | abour force
as well as carrying out extra stipulated job for
installation, substantial alteration of design etc. as and
when desired and directed by the principal contractor,
respondent herein. In carrying out the work undertaken under
the sub-contract, the plaintiff <clainms that it carried out
sone extra work for which it was entitled to recover Rs.
70,000 from the respondent. There were also other clains
nmade by the appellant which were not satisfied or net with
by the respondent with the result that the appellant filed
suit No. 1359/63 on the original side of the Hi gh Court at
Cal cutta on August 1, 1963, to recover Rs. 4,25,343.00 from
the respondent. The split up of the total claimhas been set
out in the particulars appended to para 16 of the plaint.
The appel | ant al so _annexed sub-contract between the
appel l ant and the respondent as Annexure A to the plaint.
On August 2, 1963, on.a notice of notion taken out by the
appel l ant, a |earned single judge of the H gh Court granted
an ad interimex parte injunction restraining the respondent
fromw thdrawi ng -~ the noney due to it fromthe Bihar State
El ectricity Board.

Pursuant to service of ~notice of notion taken out by
the appellant, on August 8, 1963, the respondent appeared
through one Ilija Kostantinovic, Manager of the respondent
conpany posted at its office at 36, Ganesh Chandra Avenue,
Cal cutta, and noved an application purporting to be under s.
151 of the Code of Gvil Procedure, contending, inter alia,
that the sub-contract between the appellant and the
respondent incorporates an agreenent to refer all the
di sputes arising out of the sub-contract to arbitration and,
therefore, the suit should be stayed. The clause spelling
out agreenent to refer di sputes to arbitrati on was
reproduced in the petition. It reads as under

"Any nutual disputes should be settled in mnutual
agreement, however, should they fail to reach an
agreement in the way, both contracting parties accept
the jurisdiction of t he Arbitration by the

I nternational Chanber of -~ Commerce in Paris/ with

application of Yogoslav materials and econom cal /| aw'

After setting out the background of disputes between
the parties, it was alleged in the petition for stay that in
the circunmstances set out in the petition, disputes  and
di fferences arose between the appellant and the respondent
out of or in respect of and/or relating to the sub-contract
dated July 10, 1961, and in view of the subsisting agreement
to refer disputes or differences arising under or out of the
sub-contract between the parties to arbitration, the suit
filed by the appellant should be stayed. It was al so averred
that if the provisions of Arbitration Act did not apply the
Court should in
906
exercise of its inherent jurisdiction injunct the plaintiff
appel l ant from proceeding with the suit instituted by it.
There were further averments praying for vacating ad interim
injunction granted by the H gh Court which are no nore
rel evant. The respondent annexed to the petition for stay
the sub-contract between the parties dated July 10, 1961, as
al so sone correspondence that had ensued between the
parties.

Appellant filed a counter affidavit sworn by one
Bhi khubhai  Gouri shankar Joshi who described hinmself as
principal officer and constituted attorney of the appellant
conpany controverting the avernments nade by the respondent
inthe petition seeking stay of the suit. The principa
contention taken in the counter affidavit was that there was
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no concluded agreenent between the parties to refer all the
di sputes arising out of the sub-contract to arbitration as
contended for and on behal f of the respondent. To
substantiate this contention letter dated July 10, 1961, the
very date on which the sub-contract was entered into between
the appellant and the respondent, sent by the Managing
Director of the appellant conpany as al so a tel egram sent by
the sanme person on July 13, 1961, were annexed to the
counter-affidavit.

Ilija Kostantinovic, Manager of the respondent conpany
at Calcutta filed an affidavit in rejoinder in which there
are certain avernents which go to the root of the matter
and, therefore, they may better be extracted here. They read
as under:

"5. Wth reference to the allegations contained in
paragraph 4 of the said affidavit, | reiterate the
statenents contained in paragraphs 3 and 4 of the
petition and | deny all allegations, which are contrary
thereto and/ orinconsistent therewth.

6. Wth further reference to the allegations
contained in paragraph 4 of the said affidavit, | say
that after entering into the contract dated July 10,
1961, and after executing the sane, the respondent
purported to send aletter to the petitioner seeking to
nodi fy and/or/ delete the arbitration clause contained
in the contract dated July 10, 1961, and al so purported
to send a cable to the petitioner. The petitioner never
agreed to the 'nodification and/or deletion of the
arbitration clause as contained in the said contract or
to the alleged arbitration clause suggested by the
respondent .

The petition for stay was set -down for ‘recording
evi dence. One Panich Stojan son of N kola Panich, Project
Manager, Bar auni Thermal Project, an enployee of the
respondent conpany was exani ned on behal f of the respondent.
No. oral evidence was of fered
907
on behalf of the appellant. The |earned single judge by his
order dated January 10, 1964, granted the petition of the
respondent and stayed further proceedings inthe suit filed
by the appellant. The |earned judge also vacated the _ad
interiminjunction granted in favour of the appellant.

The appellant preferred two appeals being Civil Appea
No. 110/64 against the order of the learned single judge
granting stay of the suit of the appellant-and G vil Appea
No. 111/64 against the order dated February 6, 1964,
vacating the interiminjunction granted in favour of the
appel lant. A Division Bench of the Hi gh Court disposed of
both the appeals by a common judgnent dated Decenber 1
1965, dismissing both the appeals. Wile dismssing the
appeal s the division bench held that there was~-a valid
subsisting arbitration agreenent between the parties and it
was binding on both the parties. It was also held that the
clains nade by the appellant in the suit arose out of the
sub-contract which included arbitration agreenent and,
therefore, the plaintiff mnust be bound by the bargain
undertaken by him The contention of the appellant that even
if there was a subsisting arbitration agreenent, in the
facts and circunstances of the case discretionary relief of
granting stay of suit would cause irreparable hardship and
deny justice to the appellant was negatived.

Appel l ant then noved an application for a certificate
under 7 Article 133(1)(c) of the Constitution. The High
Court was of the opinion that the appeals did involve
substantial questions of |law and the case was a fit one for
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appeal to the Suprene Court and accordingly granted a
certificate wunder Art. 133(1)(c). Appellant accordingly
preferred these two appeals by certificate.

At the conmencenent of hearing of the appeals M. P. K
Chatterjee, |earned counsel who appeared for the appell ant
stated that by passage of tine the prayer for injunction
restraining the respondent from recovering its claimfrom
Bi har State Electricity Board had becone infructuous and
accordingly Cvil Appeal No. 2408/68 which was agai nst the
order vacating ad interim injunction granted by the High
Court and the dism ssal of the appeal against that order was
not pressed. Therefore, Civil Appeal No. 2408/ 68 woul d stand
di sm ssed as havi ng not been pressed.

M. Chatterjee in support of Civil Appeal No. 2407/68
canvassed four contentions before us. They are:

1. There is no concl uded arbitration agreenent
between the parties to refer the disputes arising
out of the sub-contract dated July 10, 1961, to
arbitration and, therefore, the suit cannot be
stayed;

908

2. Alternatively, even  if the Court comes to the
concl usi on that there is such a subsisting
arbitrati on agreenent between the parties, prayer
for stay having been nade under s. 151 of the Code

of Civil Procedure and/or wunder = s. 34 of the
Arbitration Act, 1940, read wth s. 151, C P.C

the Court shoul d not enforce it in its
di scretionary jurisdiction in the facts and

circunstances of the case as it ~would result in
m scarri age of justice;

3. In view of the provisions contained in Arbitration
(Protocol and Convention) Act, 1937, the Court
could not invoke its inherent jurisdiction under
s. 151, C P.C. and the special Act would not
assi st the respondent because the present case is
not covered by the provisions of the Act;

4, This being a foreign arbitration, s. 34 of the
Arbitration Act, 1940, is not attracted and the
Court would have no jurisdiction to grant stay of
the suit filed by the appellant.

The first contention is that there is no concluded
arbitration agreenent between the parties to refer the
di sputes arising out of the sub-contract dated July 10,
1961, to arbitration and in the absence of a nmutually agreed
arbitration agreenent, the respondent is not entitled to a
stay of the suit filed by the appellant either under s. 34
of the Arbitration Act or under s. 34 read with s. 151 of
the Code of Civil Procedure. Undoubtedly, sub-contract
marked Ext. A has been signed both by the Managi ng Director
of the appellant conpany and by one M. Petrovijeton behalf
of the respondent conpany. Third paragraph of Art. | 12 of
sub-contract Ext. A recites an arbitration agreenent. The
provision is for a reference of disputes arising out of the

sub-contract to foreign arbitral tribunal, nanely, the
I nternational Chanber of Commerce in Paris. Such a clause
has always been interpreted to spell out an arbitration

agreenent. Respondent contends that adnmittedly the Managi ng
Director of the appellant conmpany has signed sub-contract
Ext. A which incorporates arbitration agreenent and the
appel | ant accepted the sanme and entered upon the work
entrusted to it under Ext. A and, therefore, it is not now
open to it to repudiate a part of the contract which
provides for reference of disputes arising out of the sub-
contract to arbitration of a foreign arbitral tribunal
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Appel | ant countered by saying that the appellant accepted
the principal contract but not the agreenment to refer the
dispute to foreign arbitral tribunal and that there are
tell-tale circunstances on record which would convincingly
establish that the parties were not ad idemwth regard to
arbitration clause in Ext. A
909
To recall, sub-contract Ext. A was signed by the
parties in Belgrade on July 10, 1961. Managi ng Di rector of
the appellant was in Belgrade on that day. On that very day
Managi ng Director sent a letter from Belgrade itself
addressed to the respondent at Bel grade, rel evant portion of
whi ch may be extracted:
"10th July 1961
"l have signed the contract of Barauni Therma
Power Station work with you.
| have objected to +the clause of Arbitration put
inthere in agreement which was deleted from our
revi sed draft of agreenent sent to you in advance.
Arbitration clause wll be acceptable to us if
only-arbitration to be done in'India, according to the
rul es and regul ati ons and procedure of our country".
This letter was handed in to the respondent on the sane day
on which Ext. A was signed and accepted by the parties and
it would inply that it nmust be soon after the signing
cerenony was over. Further, the Managing Director of the
appel l ant i medi ately on | anding in Bonbay on July 13, 1961
sent a cable to the respondent whi ch reads as under
"Reached safely Bonmbay (stop) Reference to our
letter of 10th July 1961 regarding Arbitration clause
to be deleted fromthe contract docunent".
Three things energe from a conjoint reading of the letter
and the cable that before sub-contract Ext. A was signed by
the parties at Belgrade, a draft of “the intended sub-
contract was sent by the respondent to the appellant for its
approval and the Managing Director of the appellant had
raised a limted objection to the arbitration clause. On
behal f of the appellant it was suggested that there would be
no objection to the arbitration clause if arbitration'was to
be done in India. But as the original draft submitted on
behal f of the respondent suggested arbitration by a foreign
arbitral tribunal stationed in Paris, the same was objected
to on behalf of the appellant and its amendnent was sought-
Undoubt edl y, Managing Director of appellant signed Ext. A
whi ch incorporated the arbitration agreenent as extracted
herein-before. But the letter referred to herein was handed
in presumably soon after the signing cerenony of subcontract
Ext. A was over and was followed by the cable which not only
referred to letter dated July 10, 1961, but al so reiterated
and repeated the objection to the arbitration cl ause.
910
At one stage of the proceeding the respondent adopted a
position that neither the letter nor the cable were received
by it and they are not genuine docunents. The appellate
Bench of the High Court held that the letter and the cable
were not received by the respondent. This conclusion is not
only contrary to evidence on record but is reached in utter
di sregard of the adm ssion of the Manager of the respondent.
Ilija Kostantinovic, Manager of the respondent conpany
stationed at Calcutta filed an affidavit in rejoinder. The
adm ssions are spelt out 1in paragraphs 5 and 6 of the
affidavit which are extracted hereinabove. In para 6 it is
internms admitted that the appellant purported to send a
letter to the respondent seeking to nodify and/or delete the
arbitration clause contained in the contract dated July 10,
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1961. and also purported to send a telegram to the
respondent. He further proceeded to state that the
respondent never agreed to the nodification and/or deletion
of the arbitration clause. This unanbiguous adm ssion
unm st akably shows that the letter and the cable were
received by the respondent. O course, again at a |later
stage when Panich Stojan, Project Manager of the respondent
entered the wtness box to give evidence in support of the
application for stay he was asked at Question No. 13 whet her
he had any know edge about the letter sent by the appellant
on July 10, 1961, relating to the arbitration clause
contained in the agreenent. The answer was that the deponent
had not received any letter in his departnment. To question
No. 16 about the cable, the answer was that the respondent
had not received any cable also. In cross-exani nation when
he was confronted with the averments in paragraph 6 of the
affidavit of |Ilija Kostantinovic, a nebulous answer was
gi ven that M. Kostantinovic nmust have replied to the letter
and the telegram And he admitted that M. Kostantinovic was
the Manager of the branch office of the respondent conpany
at Cal cutta. Now, one enployee, viz., the Manager of the
respondent conpany stationed-at Calcutta in terns admtted
the receipt of the letter and the cable while the w tness
who claimed to be ‘present at the signing cerenony of the
sub-contract Ext. /A was enphatic that 'the cable and the
letter were not received and gave an explanation with regard
to the avernments of the affidavit which only show that truth
was ot herwi se. In the face of uncontroverted and unambi guous
admi ssion in the affidavit of the Manager of the respondent
conpany one can w thout fear of contradiction assert that
the letter and the cable were received by the respondent.
The letter and the cable would show that the arbitration
agreement to refer disputes to a foreign arbitral in the
draft was not acceptable to the appellant though the other
terns were acceptable. The appellant repudi ated t he
arbitration agreenment soon after the agreement was signed
when t he Managi ng
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Director of the appellant was in. Belgrade and took the
follow up action by sending a cable reiterating and
repeating the objection inmediately after his return to
I ndi a.

Now, once it is admtted and established that the
letter and the cable were received by the respondent,
ordinarily if the contents of the letter and cable are not
acceptable to respondent, a reply to that effect is
natural ly expected. Contention is that respondent accepted
the change in arbitration clause proposed by the appell ant
sub silentio coupled with the subsequent conduct. It /is a
fact that the respondent did not wite back saying that if
the arbitration agreenment was not acceptable to the
appel l ant the sub-contract would not be acceptable @ as a
whole to the respondent. On the contrary, after a specific
objection only wth regard to arbitration agreenent in-the
sub-contract Ext. A by the appellant, the respondent allowed
the appellant to proceed further with the inplenentation and
execution of the subcontract, wi thout controverting what the
appel l ant had stated in the letter and the cable. This would
unm stakably show that the r espondent accept ed t he
alteration as suggested by the appellant in that the
arbitration agreenent was deened to have been deleted from
the subcontract Ext. A Add to this the circunmstance that a
petty labour contractor could not have been expected to or
was not likely to agree to arbitration by a foreign arbitra
tribunal stationed in Paris because it would be beyond its
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reach to seek relief by arbitration in a foreign country.
Incidentally it was urged by M. Mjundar that even if
the court proceeds on the assunption that the letter and the
cable were received, it is not open to this Court to |ook
into the contents of the letter and the cable because the
contents are not proved as the Managing Director of the
appel | ant conpany who is supposed to have signed the letter
and the cable has neither entered the w tness box nor filed
his affidavit proving the contents thereof. Reliance was
pl aced on Judah v. Isolyne Bose. In that case a letter and
two telegrans were tendered in evidence and it was observed
that the contents of the letter and the tel egramwere not
the evidence of the facts stated therein. The question in

that case was whether the testatrix was so seriously ill as
woul d result in inpairment of her testanmentary capacity. To
substantiate the degree of illness, a letter and two

telegrams witten by a nurse were tendered in evidence. The
guestion was whether in the absence of any independent
evi dence about” the testanentary capacity of the testatrix
the contents of the letter could be utilised to prove want
of testamentary capacity.
912
Qovi ously, in these circunstances the Privy Council observed
that the fact that a letter and two telegrans were sent by
itself would not prove the truth of the contents of the
letter and, therefore, the contents of the letter bearing on
the question of lack of testanentary capacity woul d not be
substantive evidence. Undoubt edly, ~ nere proof of the
handwiting of a document would not tantarmount to proof of
all the contents or the facts stated in the docunent. If the
truth of the facts stated in a document is in.issue nere
proof of the handwiting and execution of the docunent woul d
not furnish evidence of the truth of the facts or contents
of the document. The truth or otherwise of the facts or
contents so stated would have to be proved by adm ssible
evidence, i.e. by the evidence of  those persons who can
vouch safe for the truth of the facts in issue. But in this
case Bhi khubhai Gouri shankar Joshi who filed an affidavit on
behal f of the appellant has referred to the avernments /in the
letter and the cable. He is a principal~ officer and
constituted attorney of the appellant conpany. Once the
receipt of the letter and the cable are admtted or proved
coupled with the fact that even after the dispute arose and
before the suit was filed, in the correspondence that ensued
between the parties, the respondent did not make any overt
or covert reference to the arbitration agreenent and utter
failure of the respondent to reply to the letter and the
cable controverting the averments made therein would
unm st akably establish the truth of the avernents nmde in
the letter. What is the effect of avernents is a different
guestion altogether but the avernments contained in the
letter and the cable are satisfactorily proved.

It was, however, contended that once sub-contract Ext.
A was admittedly signed and executed by the WManaging
Director of the appellant conmpany, subsequent attenpt  on
behal f of the appellant to repudiate a part of the contract
woul d be of no avail and the court cannot give effect to it
except if the novatio suggested by the appellant is
unreservedly accepted and agreed to by the respondent. In
the facts of a given case acceptance of a suggestion may be
silentio reinforced by the subsequent conduct. True it is
that the general rule is that an offer is not accepted by
nere silence on the part of the offeree. There may, however,
be further facts which taken together with the offeree’s
silence constitute an acceptance. One such case is where a
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part of the offer was disputed at the negotiation stage and
the original offeree conmunicated that fact to the offerer
showi ng that he understood the offer in a particul ar sense.
This communication wll probably amunt to a counter offer
in which case it may be that mere silence of the origina

offerer will ~constitute his acceptance (see Hal sbury’ s Laws
of Engl and, 4th Edn.,

913

Vol . 9, para 251). Wiere there is a nmstake as to terns of a
document as in this case, anendnent to the draft was
suggested and a counter offer was made, the signatory to the
original contract is not estopped by his signature from
denying that he intended to nake an offer in the terns set
out in the docunent; to wit, the letter and the cable (Ibid.
para 295). It can, therefore, be stated that where the
contract is in a nunber of parts it is essential to the
validity of the contract that the contracting party should
ei ther have assented to or taken to have assented to the
sanme thing in the sane sense "or.as it is sonetines put,
there should be consensus ad idem And fromthis it follows
that a party may be taken to have assented if he has so
conducted hinmself as to be estopped from denying that he has
so assented (lbid, para 288). Even apart fromthis, it would
still be open to the party contending novatio to prove that
he had not accepted a part of the original agreenent though
it has signed the agreenment containing that part. It would
in this connection be advantageous to refer to R v. Ful han

Hammrersmith and Kensington Rent Tribunal, ex parte Zerek

wherein an oral agreement was entered into between the
l andl ord and a tenant for |ease of unfurnished prem ses at
weekly rent of 35s. The landlord subsequently refused to
grant the tenant possession unless he agreed to hire his
furniture to the landlord for one year at a rental of & 12
and to execute a docunent certifying, inter alia, that the
letting was a furnished letting at a rent of 35s. a week.
The tenant signed the docunent and entered into possession

Later the tenant applied to a (rent tribunal to fix a
reasonable rent for the prem ses as an unfurni shed dwelling
house under the Landlord and Tenant (Rent Control) Act,
1949. The tribunal accepted the tenant’s evidence that the
prem ses were originally et wunfurnished and came to the
concl usion that the docunent signed by the tenant did not
constitute a valid agreenent and did not nodify or replace
the earlier oral agreement and that the preni ses were not
bona fide |let furnished. The tribunal reduced the rent to
15s. a week. On an application by the I andlord for an order
of certiorary, notion for <certiorary was refused and in so
doi ng the subsequent witten agreenent was ignored and the
previ ous oral agreenent was accepted as genui ne and bindi ng.
It would, therefore, be inappropriate to say that because
the appellant has signed the sub-contract, every part of it
is accepted by himeven though there is convincing evidence

pointing to the contrary. It was, however, said that a
subsequent negoti ati on
914

or a repudiation of part of the contract cannot in any
manner affect the concluded agreenent. Reliance was placed
on Davies v. Sweet the pertinent observation at p. 529 being
as under:

"If there was originally a concluded bargain
between the parties, this could only be got rid of by
either (a) a nmutual agreenent to call off the sale, or
(b) an agreenment for a variation of the terns of the
original contract. The mere fact that there have been
negoti ati ons which prove to be abortive and do not
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result in an enforceable agreement does not destroy the

original contract: see Perry v. Suffields Ltd. (1916) 2

Ch. 187. C A"

If on the evidence in this case it can be held that the sub-
contract Ext. A was concluded contract in respect of al
cl auses of it including the arbitration agreenment, a
subsequent repudiation of a part of it by a party to the
contract cannot affect the -concluded agreenent. But as
clearly pointed out hereinbefore an anendnent was suggested
to the draft of the intended contract and i medi ately after
the signing ceremony a letter pointing out that part in
respect of which amendnent was sought and not carried out
was not acceptable and it was followed by a cable it would
indicate that the parties were not consensus ad idemwth
regard to a severable portion of contract and there was thus
lack of rmutuality on the question of arbitration agreenent.
Therefore, the conclusion is inescapable that there was no
concl uded arbitrati on agreenent between the parties. The
Hi gh Court rejected the contention of the appellant hol ding
that when the Managing Director of the appellant signed the
contract at Belgrade on July 10, 1961, the sub-contract
contained the arbitration agreement and his signature was
only less than half an inch away fromthe arbitrati on cl ause
and that he has not entered the witness box and offered
hinself for cross-examnation and that the respondent’s
contention that the letter and the cable were not received
appeared to be acceptable. The H gh Court totally overl ooked
and ignored the admission of receipt of letter and cable in
paragraph 6 of the affidavit of 1lija Kostantinovic. The
H gh Court attached inportance to the denial of the receipt
of the letter and the cable by M. Panich Stojan in his ora
evidence and did not attach inportance to his subsequent
admi ssion that M.

915

utterly unsustainable. A finding of fact recorded by the
Hi gh Court overlooking the incontrovertible evidence which
points to the contrary and, therefore, utterly unsustainable
cannot cone in the way of this Court reaching a correct
conclusion on facts and the exanmination of the evidence by
this Court cannot be inpeded by nere submission that this
Court does not interfere with finding of fact.

Assuming we are not right in reaching the conclusion
that there was no concluded arbitration agreenent between
the parties and that the concurrent finding of fact recorded
by the Ilearned single judge and the division bench of the
High Court in Letters Patent Appeal are binding on us, we
may now examne the contention of |aw whether in the facts
and circunstances of this case the High Court was right in
exercising its discretionin favour of the respondent by
granting stay of the suit filed by the appellant.

If the application for stay filed by the respondent
purported to be under s. 34 of the Arbitration Act, by a
catena of decisions it is well settled that granting of stay
of the suit is wthin the discretion of the Court. The
expression 'such authority nay nmke an order staying the
proceedi ngs’ clearly i ndi cates that the Court has a
di scretion whether to grant the stay and thereby conpel the
parties to abide by the contract or the Court may refuse to
lend its assistance by undertaking to adjudicate the dispute
by refusing the stay. |If the application is under s. 151
C.P.C., undoubtedly the Court wll still have a discretion
in exercise of its inherent jurisdiction to grant stay of
the suit or refuse the sane but the approach of the Court
woul d be different. If s. 34 of the Arbitration Act, 1940,
is attracted, ordinarily the approach of the Court would be
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to see that people are held to their bargain. Therefore, the
party who in breach of arbitration agreenment institutes an
action before the Court, the burden would be on such party
to prove why the stay should be refused. On the other hand,
if the application is wunder s. 151, C P.C, invoking
i nherent jurisdiction of the Court to grant stay, the burden
will be on the party seeking stay to establish facts for
exercise of discretion in favour of such party. In the
present case respondent who noved an application for stay of
suit instituted by the appellant founded its request for
stay on shifting sands in that at one stage it was stated
that the application was under s. 34 of the Arbitration Act,
at other stage it was stated that it was under s. 151

C.P.C., and before us it was stated that it is under s. 3 of
the Arbitration (Protocol and Convention) Act, 1937, or
under the Foreign Awards (Recognition and Enforcenment) Act,
1961. In the notice of notion taken out for stay of the suit
by the respondent

916

it was stated that the application purports to be under s.
151, C. P.C There is no reference to s. 34 of the
Arbitration Act, 1940, in the body of the petition or in the
affidavit annexed tothe petition. On the contrary, it was
stated in para 16 ~of the petition that if Arbitration Act,
1940 does not apply tothe arbitration agreenent relied upon
by the respondent, the Court may in exercise of its inherent
jurisdiction restrain the appellant from proceeding with the
suit. Learned single judge appears to have treated the
application to be under s. 34 of the Arbitration Act,
because in the last paragraph of his order he has stated
that the Arbitration Act applies even if the arbitration
agreenment provides for reference to a foreign arbitra

tribunal. So saying, stay was granted which would inply that
the |l earned judge treated the application to be one under s.
34 of the Arbitration Act. While dealing with the contention
of the appellant that in view of the fact that arbitration
agreement refers to arbitration by a foreign /arbitra

tribunal, Arbitration Act, 1940, is not attracted, the
Di vi si on Bench has assunmed as was done in M chael” Gol odetz &
Os. v. Serajuddin & Co., that the Arbitration Act, 1940,
invests in Court in Indiawith authority to stay a lega

proceedi ng conmenced by a party to an agreenent agai nst any
other party thereto in respect of any nmatter agreed to be
referred,, even when the agreenment is to subnmit it to a
foreign arbitral tribunal. It further. however, held that
even if s. 34 is not attracted, the Court can in exercise of
the inherent jurisdiction for doing justice between the
parties, stay further proceeding of the suit which would
inmply that the Court exercised its jurisdiction under s.
151, C. P.C. Both the Courts practically overl ooked the basic
difference in the approach which the Court will < -have to
adopt if the application is to be treated under s. 34 of the
Arbitration Act, 1940, or one under s. 151, C. P.C. 'In any
event, as the notion is at the discretion of the Court and
as both the parties have |ed evidence, the burden of proof
woul d assunme secondary inportance.

The inportant question is whether the Court was
justified in the facts and circunstances of the case in
exercising its discretion in favour of the respondent.
Bef ore exam ning this aspect, a minor contention raised by
M. Majundar that when the nmption is addressed to the
discretion of the Court and the Court has exercised its
di scretion one way, the appellate Court should be slowto
interfere with the discretionary order and substitute its
own discretion in place of the discretion of the Court
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before which the nmpbtion was addressed and as in this case
both the | earned single judge and the
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appel | ate bench have exercised the discretion in favour of
the respondent, in exerci se of its extra-ordinary

jurisdiction this Court should not interfere with the sane,

may be disposed of. It is well settled that where the tria

court has a discretion in the natter, the appellate court
woul d not ordinarily substitute its discretion in place of
the discretion exercised by the trial court. But it is
equal ly well settled that where the trial court ignoring the
rel evant evidence, side tracking the approach to be adopted
in the matter and over | ooki ng vari ous rel evant
consi derations, has exercised its discretion one way, the
appel | ate court Kkeeping in viewthe fundanental principle
can and ought to interfere because when it is said that a
matter is wthin the discretion of the court it is to be
exerci sed according to well established judicial principles,

according to reason and fairplay, and not according to him
and caprice. ’'Discretion’, said Lord Mansfield in R .

Wl kes, "when applied to a court of justice, nmeans sound
di scretion guided by law |t must be governed by rule, not

by hunour; it nust not be arbitrary, vague, and fanciful,
but legal and regular’ (see Craies on Statute Law, 6th End.
p. 273). In the /course of this judgnent we would be

constrained to point out that both the |earned single judge
and the judges of the Division Bench conpletely overl ooked

the well established principles in granting stay of suit in
a case where reliance is placed upon a. subsisting
arbitrati on agreenent:

M. Chatterjee, learned counsel for the -appellant

deduced the followi ng circunstances fromthe evidence on
record which, when properly evaluated, would unm stakably
indicate that this is not a fit case in which the Court
shoul d decline to adjudi cate upon the di spute brought before
it by granting stay in favour of the respondent:

(i) The entire main contract including the 'work of
erecting the boilers entrusted to the “appell ant
under the sub-contract Ext. A dated July 10,
1961, was executed and carried out in India and
the whol e of the evidence both for and agai nst the
appellant is in India;

(ii) The anount cl ai med in the sui t i's SO
di sproportionately snall in relation to the huge
cost of arbitration to be held at Paris in France
that forcing the appellant to incur the costs to
realise a small sum woul d be denial of justice;

(iii)Restrictions on availability of foreign exchange
is a relevant consideration, a fact of which Court
can take judicial notice;

(iv) The Court should not Ilend its assistance by
granting the stay to one who i nsists on
arbitration not as a matter of
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principle but with a viewto thwarting, stiffing
or exhausting the other side;

(v) In all cases of arbitration by a foreign arbitra
tribunal there is always a rider that in case of
hardship or injustice Courts of the country of the
party being forced to go to foreign arbitra
tribunal will protect him

W woul d anal yse and exam ne each one of the circunstances
her ei nabove extracted separately and eval uate their
cunul ative inpact on exercise of the judicial discretion one
way or the other. While so doing the observations of the
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| earned single judge and |earned judges of the Division
Bench in granting stay of suit nust receive serious
consi derati on.

When parties by contract agree to arrange for
settlenent of their disputes by a judge of their choice, by
procedure of arbitration voluntarily agreed upon, ordinarily
the Court nust hold the parties to their bargain. As a
corollary, if a party to a subsisting arbitrati on agreenent
in breach or violation of the agreenent to refer dispute to
arbitration approaches the Court, the Court would not |end
its assistance to such a party and by staying the suit
conpel the party in breach to abide by its contract. Wen
the parties have agreed to an arbitration by a foreign
arbitral tribunal the case for stay would be stronger than
if there was a donestic arbitrati on agreenent. This proceeds
on the assunption that parties not only sought and agreed
upon the forumfor resolution of dispute but also the |aw
according to which the dispute would be resolved. However,
this is not an absolute rule. Granting or refusing to grant
stay is. 'still a matter within the discretion of the Court.
How di scretion woul d be exercised in a given case would
depend upon various circunstances. But to grant stay of the
suit is still a matter within the discretion of the Court.
In Bristol Corporation v. John Aird & Co., Moulton, L.J.
observed as under:

"But, my Lords, it nust be remenbered that these
arbitration clauses must be taken to have been inserted
with due regard to the existing |aw of the |land, and
the law of the |and as applicable to themis, as |I have
said, that it does not prevent the parties comng to
the Court, but only gives to the Court ~the power to
refuse its assistance in proper cases.  Therefore, to
say that if we refuse to stay an action we are not
carrying out the bargain between the parties does not
fairly describe the position. W are carrying out the
bar gai n between the parties,
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because that bargain to substitute for the Courts of

the land a domestic tribunal was a bargain into which

was witten, by reason of the existing legislation, the

condition that it should only be enforced if the Court

thought it a proper case for its being so enforced"
In Omers of Cargo Ex "Athenee" v. Athenee, the Court of
Appeal affirnmed the extracted passage from Lord Multon's
judgrment. In that case the action was ~brought by the
receivers of a part cargo of onions, which it was alleged
were damaged in course of carriage from Al exandria to Hull
and the President of the Admirality D vision declined to
stay the action. The Court of Appeal in the appeal at the
instance of the defendants declined to interfere with the
order refusing the stay on the ground that the bal ance of
convenience and the substantial advantage which the
plaintiffs have by suing in U K (and which they | ose by not
being able to proceed in rem against this ship) and many
ot her advantages such as in respect of proof of loss, a
matter which any comercial tribunal would w sh should be
decided, if possible, having regard to the evi dence obtai ned
at the time by inspection of the vessel and so on, and in
these circunstances the arbitration clause in the contract
was not given effect to.

Reverting to the circunstances relied wupon by the
appel l ant which are likely to influence the discretion of
the Court, the first submissionis that the whole of the
principal contract including the subcontract was carried out
in India and the whol e of the evidence both of the appellant
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and the respondent is in India and that this is a relevant
circunstance which nust influence the judicial verdict.
Appel lant has itemised his different clains in the plaint.
Broadly stated, it clains paynment for extra work, difference
bet ween agreed charges and the revised charges, |oss
incurred on account of non-performance of a part of the
contract by the respondent, etc. In respect of nobst of the
clains the appellant will have to exam ne the men incharge
of the work, strength of labour force supplied by it and
this evidence would certainly be in India. Respondent had
set up its office at Calcutta and this office was
functioning even when the suit was instituted. Looking to
the various heads of claim by the appellant and the
correspondence between the parties prior to the suit it is
safe to conclude that ~the evidence of the respondent would
also be inIndia. O course, as a renote possibility some
hi ghly placed officers may have to be examned by the
respondent. who ~nmay be in Yugoslavia. M. Myjundar |earned
counsel for the respondents, however, urged that the
respondent has closed its office and all the books and
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rel evant documents have been taken to Belgrade and,
therefore, it is now too late in the day to say that the
evi dence of the respondent is also in India. The Court is
required to consider ‘the situation as on the date of
institution of the suit and unquestionably on the date of
institution of the suit office of the respondent at 36,
Ganesh Chandra Avenue, Calcutta, was functioning and within
7-8 days of the institution of the suit respondent appeared
inthe suit through Ilija Kostantinovic, Manager of the
respondent stationed at Calcutta. Neither in the main
petition for stay nor in the affidavit in rejoinder it was
anywhere stated that the evidence of the respondent was not
inlndia. It was, however, urged  that nearly a decade has
rolled by and that this Court should take into consideration
the change in circunstances on account of the passage of
time for which respondent is in no way responsible. Reliance
was placed on Pasupuleti Venkateswarlu v. The Mtor &
CGeneral Traders. 1In that case an action was brought by the
l andl ord for recovering possession of certain premises from
the tenant. Wen the mtter was pending in the Hi gh Court,
evi dence was tendered to poi nt  out that since the
institution of the action in the trial court the l[andlord
has recovered anot her acconmodati on and that if the
subsequent devel opnent is taken into consideration |andlord
has no present need of the accommpdation in possession of
the tenant. The High Court admitted evidence onthis point
and took into consideration the fact that the |andl ord has
since the institution of the suit obtained possession of
anot her accommodation and on this finding non-suited the
appel lant. An objection was taken on behalf of the |landlord
before this Court that the High Court was in error in taking
i nto consideration subsequent events and this contention was
negatived. In the very nature of action for eviction on-the
ground of personal requirenment, the Court has not only to be
satisfied that the requirenent was present at the date of
institution of the action but continued to exist at the tine
of decree and has to nould the decree accordingly. Even if
subsequent events as have a bearing on the contention
canvassed before the Court have to be taken into
consideration, there is no material on record to show that
the respondent has closed its office at Calcutta and that
the docunents and books of accounts which nay have to be
tendered in evidence have been taken to Yugoslavia. Save
this, M. Mjundar could not controvert the fact that the
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entire evidence both of the appellant and the respondent
whi ch may be relevant for resolution of the dispute involved
inthe suit is inthis country, India. In Athenee (supra)
case the fact that the evidence was in U K was considered
as very relevant consideration for refusal to stay the suit.
In M chae
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Colodetz & Os. (Supra) the fact that all the evidence of
the parties was in India was accepted by this Court as a
rel evant consideration for refusing to stay the suit.

The next circunmstance relied upon is that the cost of
arbitration to be hel d at Pari s woul d be SO
di sproportionately high to the anount claimed in the suit
that forcing the appellant. to go to arbitration would be
denial of justice. This is self-evident. The claimin the
suit is Rs. 4,25,343.  Now, just contenplate taking w tnesses
and books of accounts to Paris for |eading evidence before
the International Chanber of Comrerce. The cost would
certainly be ~disproportionately high. One need not go into
the mat hematical cal culations for this obvious and self-
evi dent proposition

The next circunstances relied upon is restriction on
avail ability of foreign exchange as a rel evant
consideration. If wtnesses are required to be taken to
Paris, if lawers’ are to be engaged in Paris and if
docunents are to be sent to Paris, all this would require
foreign exchange. Forei gn exchange is va scarce and
controlled commodity. It can be -obtained for prescribed
purpose. Both in the case of M chael Golodetz (Supra) and in
V/ O Tractoroexport, Mscowv.” Ms. Tarapore & Conpany and
Anr., this Court held that restriction on availability of
forei gn exchange is a relevant consideration which should
enter into judicial verdict for exercising the discretion
one way or the other. The H gh Court ~“in this connection
observed that if the Managing Director of the appellant
conpany could obtain foreign exchange for going to Bel grade
to sign the contract, why should it be assunmed that 'he would
not get foreign exchange this tine too to plead hi's cause -
a cause which owes its existence to the grant of foreign
exchange in 1961 ? This casual  approach - is none-too-
convi nci ng. Foreign exchange for a visit for few days cannot
be equated with heavy requirenent of foreign exchange for
engagi ng counsel, t aki ng Wi t nesses and transporting
documents from India to Paris so as to substantiate a claim
of Rs. 4,25,343. And the judicial approach is not whether
the appellant would get necessary foreign exchange but the
approach is should this valuable national asset of foreign
exchange be frittered anay for resolving a petty matter
whi ch can be conveniently resolved even in this country.

The next circumstance canvassed is that the /Court
should not Ilend its assistance by granting the stay of the
suit to one who insists on arbitration not as a matter of
principle but with a view to thwarting, stifling or
exhausting the other side. Respondent insists that
922
by staying the suit the appellant should be forced to go to
arbitration if it desires to vindicate its claim Is this
approach dictated by some principle or was the respondent
aware of the fact that |ooking to the quantum of claimthe
appel  ant woul d not undertake the hazardous and expensive
adventure of going to foreign arbitration tribunal stationed
at Paris and that thereby the respondent would be able to
thwart or stifle the claimof the appellant ? If the reli ef
to be granted is discretionary, the approach of each party
persuading the Court to exercise the discretion one way or
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the other would be a vital and rel evant consideration. The
respondent has anyhow either to appear before the Court in
India or a foreign arbitral tribunal in Paris. The
respondent is from Yugosl avi a. Apart from this, the
respondent has an office at Calcutta and the responsible
officer like a Mnager was stationed at Calcutta. The
correspondence between the parties prior to the institution
of the suit shows that the rel evant docunents were in India
on the basis of which certain replies were given by the
respondent to the clains advanced on behalf of the
appel l ant. But once the suit was filed, the respondent
insists that arbitration agreenent should be given ful
effect. Having regard to  all the circunstances of the case
it appears crystal clear that the respondent is notivated to
seek stay neither to vindicate any principle nor to hold the
appel l ant to the bargain but to force the appellant to go to
Paris incurring disproportionately heavy cost or to give up
the claim |In Mchael Golodetz (Supra) the fact that
arbitration in New York would proceed ex parte was vi ewed
wi th disfavour and stay was refused. Simlarly, in The
Rehman, the principal object of the defendant was not to
achieve a trial in Russia but nerely make it nore difficult
to the plaintiffs to assert their claim was enphasised
while refusing stay. In-such a situation if there are other
wei ghty circunstances which indicate that the Court should
not lend its assistance to the respondent by staying the
suit, this aspect of the approach of the respondent woul d
rei nforce the conclusi on

The next circunmstance urged is that even where parties
have agreed to refer a dispute to foreign arbitral tribuna
it is always subject to a rider that the agreenent is
subject to the law of the land, viz., that it does not
prevent the parties fromconmng to the court but only gives
to the Court the power to refuse “its assistance in
appropriate cases. And enforcing the agreement would work
hardship or injustice, the Court would take it into
consi deration before holding the parties to their bargain
In The Rehnan, a cargo was |oaded at a Russian‘port by a
Russi an shi pper on board
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the Rehman, a ship owned by a German Conpany. The cargo was,
by terms of the bill of |ading, shipped in apparent good
order and condition and was to be delivered at the port of
London in like order and condition. The plaintiffs, ~an
Engl i sh conpany, purchased the cargo and becane-the hol ders
of the bill of |ading, thereby agreeing to be bound by its
terns, one of which was that all questions. and disputes
should be determined in the US S.R At the Port of London
the cargo was discovered, according to the plaintiff, to be
contam nated and the damage was surveyed. The plaintiffs
issued a wit clainmng against the defendants damages for
breach of the contract evidenced by the bill of |ading. The
only matter for evidence, so far as the plaintiffs’ case was
concerned, that did not arise in England was the condition
of the goods when shipped, as regards which the bill  of
| adi ng contained the statenent nentioned above. The
def endants noved to set aside the wit for want of
jurisdiction on the ground that by the contract the parties

had agreed that all disputes arising under it should be
judged in the U S.S.R and contended alternatively that al
proceedi ngs should be stayed. WIllner, J. in Admrality

Division, held that where there is a provision in the
contract providing that disputes are to be referred to a
foreign tribunal prima facie the court wll stay the
proceedi ngs instituted in England in breach of such
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agreenment and will only allow themto proceed when satisfied
that it is just and proper to do so. That according to the
Court was the principle. After further holding that the
matter is in the discretion of the Court, stay was refused
on the ground that the plaintiffs were persons domiciled in
Engl and, the claimarose in England, the damage sued for was
di scovered in England, the cargo was surveyed in England,
and the damage was ascertained after the survey. The fact
that the entire evidence was in Engl and was enphasi sed as a
rel evant consideration. The Court also observed that from
the correspondence one is left with the suspicion that the
principal object of the defendants was not to achieve a
trial in Russia, but nerely to nake it nore difficult for
the plaintiffs to assert their claim On all these
considerations stay was refused. And this decision was
affirmed by the Court of Appeal in The Rehman Denning, L.
J., observed that the dispute is nore closely connected with
Engl and than wi th Russia. W cannot resist the tenptation to
point out that the fact situation in the case before us is
al nost simlar, if not identical, to the one in The Rehman
(Supra).

The last circunstance relied upon is that in all cases
of arbitration by a foreign arbitral tribunal there is
always a rider that in
924
case of hardship or /injustice Courts of the country of the
party being forced to go to foreignarbitral tribunal wll
protect him Odinarily, the Court where the cause of action
has arisen would try to resolve the dispute brought before
it fromthe cause of action arising out of its jurisdiction.
If parties have agreed to another nopde of resolution of
di spute, the Court may hold the partiesto their bargain but
when the Court is deprived of the jurisdiction by an
agreement between the parties and if the Court is called
upon to enforce it, the matter will still be within the
di scretion of the Court. As was stated in Bristo
Corporation (Supra) case when the Court refused to stay an
action it cannot be said that the Court is not carrying out
the bargain between the parties because that does not fairly
describe the position. The Court is carrying out the bargain
between the parties because the bargain to substitute for
the Courts of the land a donestic tribunal was bargain-into
which was witten, by reason of the existing |egislation
the condition that it should only be enforced if the Court
thought it a proper case for its being so enforced. And that
is where the discretion of the Court creeps in. Further
Russel on Arbitration, 19th Edn., p. 194, neatly sums up the
rel evant considerations for granting or refusing stay. It
reads :

"The principles established by the authorities
can, | think, be summarised as follows : (1) Were
plaintiffs sue in England in breach of an agreenent to
refer disputes to a foreign Court, and the defendants
apply for a stay, the English court, assumi ng the claim
to be otherwise within its jurisdiction, is not bound
to grant a stay but has a discretion whether to do so
or not. (2) the discretion should be exercised by
granting a stay unless strong cause for not doing so is
shown. (3) The burden of proving such strong cause is
on the plaintiffs. (4) In exercising its discretion the
court should take into account all the circunstances of
the particular case. (5) |In particular, but wthout
prejudice to (4), the following natters, where they
arise, may properly be regarded :- (a) In what country
the evidence on the issues of fact is situated, or nore
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readily available, and the effect of that on the
rel ati ve conveni ence and expense of trial as between
the English and foreign courts. (b) Wether the | aw of
the foreign court applies and, if so, whether it
differs from English law in any nmaterial respects. (c)
Wth what country either party is connected, and how
closely. (d) Whether the defendants genuinely desire
trial in the foreign country, or are only seeking
procedural advantages. (e) Wwether the plaintiffs would
be prejudiced by having to sue in the foreign court
because they would: (i) be deprived of security for
their
925
claim (ii) be unable to enforce any judgnent obtained;
(iii) be faced wth a tine-bar not applicable in
Engl and; or (iv) for political, racial, religious or
ot her reasons-be unlikely to get a fair trial"
To sum up, the -entire evidence both of the appellant
and the respondentis in this country; the contract as a
whol e was executed and carried out in this country; the
claimas —a whole arose in this country; the appellant is a
conpany incorporated in this country and the respondent is
having its office in~ this country; and that the respondent
is not notivated by any principle to have the decision of
the foreign arbitral tribunal at Paris but the principa
obj ect of the respondent is nerely to nmake it nore
difficult, if not inpossible, for the appellant to assert
the claim Add to this two other vital considerations, viz.,
that the cost of arbitration at Paris wll be so
di sproportionately hi gh to t he claim  invol ved in
adj udi cation that one would never think of incurring such a
huge cost to realise such a snmall sum clained, and the
restriction on the availability of foreign exchange, another
vital relevant consideration. The  sumtotal of all ' these
wel | established circunstances clearly indicate that this
was a suit in which when discretion is exercised on well
settled judicial considerations no court would grant stay
and the stay has to be refused.
And now to the approach of the appellate Bench of the
Hi gh Court relevant to the point. Says the Court
"Here is a contract solemly entered into between
the appellant, an Indian conmpany, and the respondent, a
Yugosl av conpany, in aid of another contract entered
into between the latter and the State of Bi har through
its Electricity Board for erection of a thermal power
station at Barauni. \Wat a val uabl e possession for the
nati on such thermal power station nmeans.is plain to be
seen. W do not, Yugoslavs do, know the know how, of
erecting a thermal power station. Hence they are here
on the role of <collaborators to help us nake such an
i nval uabl e acquisition. And to get it built the
authorities spare from their none too adequat e
resources the requisite foreign exchange for the
appel l ant’ s nmanaging director, Lalbhai, in order to
enable him to proceed to Belgrade with a view to
signing the contract, which he does, his signature
being "only one centinetre away" from the contract’s
arbitration clause".
Does it call for any coment or analysis that the division
bench completely msdirected itself while examning the
guestion of granting discretionary relief one way or the
other ? Does it disclose exercise
926
of discretion on sound judicial principles or the Court is
carried away by the considerations wholly extraneous and
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irrelevant? Yugoslavs did not undertake construction of
thermal power station actuated by any altruistic notive but
gui ded by sound business considerations. One who conmes here
to earn by going into business need not be put on a
pedestal . The Hi gh Court overlooked the global comnpetition
for obtaining international contracts and it is not a
phil anthropic notive. The extracted passage clearly
i ndi cates an approach not dictated by sound judicia
principles but considerations wholly extraneous to the issue
under discussion. It is in these circunstances that this
Court is constrained to interfere with the discretionary
relief granted in this case.

The next contentionis that in view of the provisions
contained in Arbitration (Protocol and Convention) Act,
1937, (*1937 Act’ for short), the Court could not invoke its
i nherent jurisdiction under s. 151, C. P.C., and the specia
Act woul d not assist the respondent because the present case
is not ~covered by the provisions of the Act. M. Mjundar
urged that the 1937 Act was enacted to give effect to the
protocol ‘on~ arbitration clause set forth in the First
Schedul e and to the convention on the execution of foreign
arbitral awards set forth in the Second Schedule as India
was a signatory to the protocol. M. Mjundar urged that
even if the applicationfor stay is not entertainable under
s. 34 of the Arbitration Act on the ground that this is a
foreign arbitration to which Arbitration Act, 1940, will not
apply, nor could he invoke inherent jurisdiction of the
Court under s. 151 ‘of the Code of Civil Procedure, yet the
application is rmaintainable under ~s. 3 of the 1937 Act.
Section reads as under

"3. Notw thstanding anything contained in the

Arbitration Act X of 1940, or in the Code of Cvi

Procedure, 1908, if any party to a submi ssion nmade in

pursuance of an agreenment to which the Protocol set

forth in the First Schedule as nodified by the
reservation subject to which it was signed by [India
applies, or any person claimng through or under him
conmences any | egal proceeding in any court agai nst any
other party to the submission or any person claimng
through or under himin respect of any matter agreed to
be referred, any party to such | egal proceeding may, at
any time after appearance and before filing a witten
statenment or taking any other steps in the proceedings,
apply to the Court to stay the proceedings;  and-the

Court unl ess satisfied t hat t he agreenent or

arbitration has beconme inoperative or cannot proceed,

or that there is not in fact any dispute between the
parties wth regard to the mtter agreed to be
referred, shall make an order staying the proceedings".
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India and Yugoslavia have ratified the protocol. The
guestion, however, is whether s. 3 is attracted in this
case. The inportant expression in s. 3 to be noted is: "if

any party to a submission nmade in pursuance of _an
arbitration agreenent to which the Protocol set forth inthe
First Schedule as nodified by the reservation subject to
which it was signed by India applies". This expression
postul ates an agreenent to which the protocol set forth in
the First Schedule as nmodified by the reservation subject to
which it was signed by India applies and a subm ssi on made
in pursuance of such agreenent. Now, both India and
Yugoslavia have ratified the protocol nodified by the
reservation subject to which it was signed by India. It nmay
be assuned that arbitrati on agreenent between the parties to
this appeal is governed by the 1937 Act. Section 3 is,
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however, not attracted nerely where an agreenent as set
forth in the First Schedule is subsisting between the
parties but the next step ought to have been taken before
proceedi ngs can be stayed in exercise of the power conferred
by s. 3, viz., submission made in pursuance of such an
agreement. A reference to s. 3 of the Foreign Awards
(Recognition & Enforcenent) Act, 1961, (’'1961 Act’ for
short), prior to its anendnment by the Amendi ng Act of 1973
and a decision of this Court interpreting the expression

"if any party to a submission nmade in pursuance of an
agreement to which" would clearly establish that nmere
exi stence of an agreement as envisaged by the First Schedul e
would not attract s. 3 of the 1937 Act but it would only be
attracted where there is a subnmission pursuant to that
agreement. Section 3 of the 1961 Act prior to its amendnent
in 1973 read as under

"3. Stay of proceedings in respect of matter to be
referred to arbitration:  Notw thstandi ng anyt hi ng
contained in the Arbitration Act X of 1940 or in the
Code of Civil Procedure, 1908, if any party to a
submi ssion nade in pursuance of an agreenent to which
the Convention set forth in the Schedule applies, or
any person claimng through or under him comrences any
| egal proceedings in any Court against any other party
to the subnission or any person claimng through or
under him in respect of any matter agreed to be
referred, any party to such |legal proceedings may at
any time after appearance or before filing a witten
statement or taking any other steps in the proceedings,
apply to the Court to stay the proceedings and the
Court, unless satisfiedthat the agreenment is null and
void in-operative or incapable of being performed or
that there is not in fact any dispute between the
parties with regards to the matter agreed to be
referred, shall make an order staying the proceedings".
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This section canme in for interpretation in VO Tractoro-
Export, Moscow. Interpreting this section this Court held as
under :

"But in the present case a suit is being tried in
the courts of this country which, for the reasons
al ready stated, cannot be stayed under section 3 of the
Act in the absence of an actual submission of the
di sputes to the arbitral tribunal at Mscow prior to
the institution of the suit"

Section 3 of 1937 Act is in pari materia with s. 3 of
1961 Act. It, therefore, becomes crystal clear that s. 3 of
the 1937 Act wuld only be attracted if there is a
submi ssion pursuant to an agreenent to that effect. In fact,
the decision in V/ O Tractoro-export, Mscow, (Supra) nade it
necessary for the Parlianment to anend s. 3 of the 1961 Act.
In this case we are concerned with s. 3 of the 1937 Act
which is not amended. It nust, therefore, receive the sane
interpretation which an identical provision received at the
hands of this Court. Viewed from that angle, in this case
while there is an agreenent as contenplated by First
Schedule to 1937 Act, there is no submission made in
pursuance of such agreenent and, therefore, the application
of the respondent coul d not have been entertai ned under s. 3
of the 1937 Act. As far as the 1961 Act is concerned, M.
Maj undar conceded that Yugoslavia has not ratified the
protocol pursuant to which 1961 Act was enacted and,
therefore, the respondent cannot nmmintain its application
under s. 3 of the 1961 Act.

The last submissionis that this being an arbitration
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agreenment to refer a dispute to a foreign arbitral tribunal
s. 34 of the Arbitration Act would not be applicable and
hence the application of the respondent for stay of the suit
is not maintainable. It 1is not necessary to examine this
contention on its merits because we have assumed for the
purpose of this appeal that s. 34 of the 1940 Act woul d be
attracted even where the agreenent is to refer a dispute to
a foreign arbitral tribunal

Havi ng exanined the matter fromall angles it is clear
that both the | earned single judge and the division bench of
the High Court were in error in granting stay of the suit in
this matter and, therefore, Civil Appeal No. 2407 of 1968 is
allowed and the stay of suit granted by the | earned single
judge and affirmed by the division bench of the Calcutta
Hi gh Court is vacated.  The suit should accordingly proceed
further fromthe stage where it was stayed. As the suit is a
very old one, we hope the trial court would give priority to
it and ~dispose it of as expeditiously as possible. The
appeal 'is allowed with costs throughout.
N. V. K. Appeal al | owed.
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