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The Second Respondent was a menber of the Cochin Stock
Exchange. The Appellant used to carry on transactions in shares through the
Second Respondent in the said Stock Exchange. They have been on
busi ness ternms for sone tine. A conplaint petition was filed on 19.11.1992
by the Second Respondent herein agai nst the Appellant purported to be for
conmi ssion of an offence under Section 138 of the Negotiable Instrunents
Act (for short "the Act"), on the follow ng allegations:

The Second Respondent -had been carryi ng-on busi ness of stock and

share brokers under the nanme and style of "M dhu and M dhun’s Co.". It is
a sole proprietory concern. The Appellant also used to do transactions in
shares through himin his capacity as a share broker. ' It has not been

di sputed that the Appellant had cl osed the account and, thus, when the
cheque in question being dated 31.7.1992 (Ex. P-1) drawn on Ernakul am
Banerji Road branch of the Syndicate Bank, was presented for encashnent
by the conpl ai nant through his bankers, namely, the Cochin Stock Exchange
Ext ensi on Counter of the Syndicate Bank, it was returned on 4.8.1982 with
the remarks "account cl osed".

Al'l egedly, a sumof Rs. 3,00,033/- was, thus, owing and due to him
fromthe Appellant in relation to the said transactions. The Appellant is said
to have paid a sumof Rs. 5000/- in cash and issued another cheque being
dated 17.8.1992 drawn on Ernakul am Br oadway  Branch of the Vijaya Bank
for a sumof Rs. 2,95,033/-. The said cheque being Exhibit P-3 was
presented for encashnent on 18.8.1992 through the sane bankers, but it was
di shonoured on 19.8.1992 as the funds in the account of the Appellant were
found to be insufficient.

A notice was issued by the conplainant on 27.8.1992 inform ng the
Appel | ant about the dishonour of the said cheque. He sent a reply to the said
noti ce. The defence of the Appellant had been that the first cheque was a
bl ank cheque given by himto Respondent No. 2 by way of security. The
second cheque was issued in February, 1992 and the sane had been given
for the purpose of discounting.

The Respondent is said to have not issued any contract note pertaining
to the transactions the Appellant had with him

At the trial, Respondent No. 2 has exami ned five w tnesses including
hinsel f. The Appellant examined three w tnesses. Respondent No. 2,
however, did not produce the original books of accounts in order to prove
the transactions he had with the Appellant.
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The prosecution of the Appellant was confined to the di shonour of the
cheque dated 17.8.1992 only.

In the said proceedings, the Appellant herein raised a plea that the
Respondent No. 2 was in dire financial assistance and a cheque for a sum of
Rs. 2,95,033/- was given by way of loan so as to enable himto tide over his
difficulties. He also adduced his evidence before the Trial Court. The Tria
Court in its judgnent dated 15.7.1994 opined that the Appellant herein had
failed to discharge the onus placed on himin terms of Section 139 of the Act
stating:

"To the evidence adduced in this case, | have to
hol d that the accused failed to rebut the
presunptions available to Ext. p3 cheque. The
case of P.W1 that the cheque was issued by the
accused on the date mentioned therein for

di scharging a liability due to him is supported by
Ext. D2'to D9. The case of the conplai nant that
the accused paid Rs. 5,000/- and thereafter he

i ssued Ext. P3 cheque, is only to be accepted under
this circumstance. | findthat the cheque was

i ssued by the accused for discharging a liability

l egally due to the conpl ai nant, point answered
accordingly.”

A verdict of guilt against the Appellant under Section 138 of the Act
on the basis of the said findings was recorded. He was sentenced to undergo
ri gorous inprisonment for one year

On an appeal preferred thereagai nst by the Appellant herein, the said
j udgrment of conviction and sentence was, however, set aside. The appellate
court anal ysed the evidences on recordsin great details and concl uded that
expl anation offered by the Appellant was nore probable.

The conpl ai nant, however, aggrieved by and dissatisfied therewith
filed a crimnal appeal before the H gh Court which has been all owed by
reason of a judgment dated 24.5.1999 which is inpugned herein

Submi ssion of M. L. Nageswara Rao, |earned senior counse
appearing on behal f of the Appellant is that the Trial Court and the Hi gh
Court msconstrued and misinterpreted Section 139 of the Act and
furthernore failed to take into consideration the principle of |aw that once
the accused discharges the initial burden placed on him the burden of proof
woul d revert back to the prosecution

The Hi gh Court, according to the | earned counsel, acted illegally and
without jurisdiction in arriving at the finding that it was for the accused to
prove his innocence by adducing positive evidence for rebutting the
statutory presunption that he had not received the cheque of the nature
referred to under Section 138 of the Act for the discharge, in whole or in
part, of any debt or other liability.

M. E.MS. Anam |earned counsel appearing on behalf of the
Respondent, on the other hand, argued that statutory presunption raised to
the effect that an accused in terns of Section 139 of the Act although is a
rebuttabl e one, the question will have to be deterni ned upon taking into
consi deration another presunption drawn in terms of Section 118(a) thereof.

According to the | earned counsel, the Appellant did not dispute the
statenment of accounts in relation to certain transactions. He had al so
acknow edged his liability in relation to sonme of the transactions. In that
view of the matter, it was urged, that the dispute being only in relation to the
guantum of debt, the inpugned judgnment of the H gh Court nust be
sust ai ned agai nst the Appellant as he rebutted the presunption arising
agai nst hi munder Section 118(a) read with Section 139 of the Act.
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Bef ore adverting to the propositions of |aw adverted to by the | earned
counsel, we nmay notice certain broad facts.

| ssuance of three cheques being Ex. P-1, 2 and 3 by the Appellant is
not in dispute. One of the cheques being Exhibit P-1, according to the
accused, however, was a bl ank one.

Cochin Stock Exchange has been constituted under the Securities
Contracts (Regulation) Act, 1956. It is governed by the provisions of the
Securities and Exchange Board of India Act, 1992 as also the Securities
Contracts (Regul ation) Rules, 1957 franed under the 1956 Act.

The transactions carried out by the brokers in the Cochin Stock
Exchange are governed by the bye-laws franmed by it as also the regul ations
made under the provisions of the aforenmentioned Act. | ndisputably,
dealings in the stock exchange are governed by the bye-laws made under the
statute which were marked as Exhibit D15 in terms whereof inter alia
tradi ng sessi ons, neani ng thereby, neetings of the nenbers of the Cochin
St ock Exchange nust be held on the floor of the Exchange itself; entry
wherefor is restricted only to its menbers. Al transactions by the investors
and specul ators nmust be made through the nenbers of the Exchange.

VWereas the Second Respondent was a nmenber of the Stock Exchange, the
Appel |l ant was not. They belong to different districts in the State of Keral a.
I ndi sputably, the Appellant had been taking the services of the Second
Respondent for transacting his business of purchase and sal e of shares.

Al'l bargains on securities carried on for a period of 14 days is known
as settlenment. A statenent of accounts is furnished by a broker to the
i nvestor in prescribed formbeing FormA together with a contract note. The
contract note contains accounts of the securities purchased or sold, its
gquantity, rate as also the date of transaction. The sane is issued so as to
enabl e an investor to conpare the entries in the contract note with those
made in the statement of accounts enabling himto confirmor deny the
particul ars contai ned therein. The dispute between the parties appears to be
covered by settlenent Nos. 15 to 22-during the years 1991-92. The Second
Respondent in his evidence admtted that Exhibits D2 to D-9 corresponded
to P-10 series which pertained to settlenment Nos. 15/91 to 22/92 showi ng
transactions entered into by and between himand the Appellant for a sum of
Rs. 3,00,033/-.

According to the Appellant, Exhibits D2 to D-9 did not reflect the
correct accounts of the transactions and the entries made therein are false.
His further plea was that the date of the cheque (being Exhibit P-3) was not
in his own handwiting which had been issued to the conplainant so as to
enable himto facilitate the conplainant to discount the sane and overcone
hi s economi c exi genci es.

The | earned appellate court noticed that it had been accepted that if
Exhibits D-2 to D9 accounts correspondi ng to Exhi bit P-10 series cannot be
relied on as true and correct accounts incorporating the particulars of various
transactions, the conplainant’s case will fall to the ground as the story of
i ssuance of the cheque by the Appellant could not have been founded
thereupon. As regards the contention of the Second Respondent that the
Appel | ant was estopped and precl uded from di sputing the correctness of
Exhi bit P-10 series as he having accepted and acknow edged the correctness
thereof, it was hel d:

"\ 0050n a close scrutiny I amof the view that the
said contention on behalf of PW. cannot be

accepted. In the case of the statenent of accounts
dated 24-1-1992, 7-2-1992 and 21-2-1992 in Ext.

P10 series pertaining to the 20th, 21st and 22nd
settlenents (corresponding to Exts. D7 to D)

there is an endorsenent on the reverse to the effect
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that those accounts were received and accepted by
the accused. But, there is no such endorsenent in
the case of the statenent of accounts dated 8-11-
1991, 22-11-1991, 6-12-1991, 20-12-1991 and 10-
1-1992 pertaining to the 15th, 16th, 17th, 18th and
19th settlements corresponding to Exts. D2 to D6.
That apart, if Exts. D2 to D9 accounts

corresponding to Ext. P10 series are true then al
the transactions entered therein should find a pl ace
in Ext. D11 series of accounts naintai ned by the
Cochin Stock Exchange. Wth regard to Ext. D11
series of accounts there is no quarrel that the sane
are the officially maintained accounts prepared
after every settlenment the transactions of which are
fed in to the conputer by neans of nmenos of
confirmation |ike Ext. Dl nmenmo. A conparison of

Ext. P10 series of ‘accounts with Ext. D11 series of
officially approved accounts w ||\ show t hat
transactions worth Rs. 14,63,555/- entered in Ext.
D10 series go unaccounted in Ext. D11 series.

This is not a small figureto belightly ignored.
There is no dispute that the columm pertaining to
contract nunber in Ext. P10 series of accounts is

I eft blank both in the case of purchases as well as
sal es of shares. The specific case of the accused is
that PWL was not giving himcopies of the contract
notes pertaining to the transacti ons by which he

had purchased and sol d shares on behalf of the
accused. The above version of the accused is
probabilised by the blank col ums regarding the
contract nunber in Ext. P10 series. |If, as asserted
by PW he had been pronmptly giving contract

notes to the accused, then the rel evant columms in
Ext. P10 series for entering the contract note
nunber woul d have been filled up: Moreover,

except the bald statements of PW that he is

having in his possession carbon copies of the
contract notes issued to the accused, there has been
absol utely no gesture on his part to produce them
before court. Wthout conparing the statenent of
accounts with the relevant contract note it is

i mpossi bl e for the accused or any specul ator for
that matter, to either confirmor deny the entries in
the statenent of accounts\005"

Admi ssi on or acknow edgenent of three out of eight statements of
accounts by the Appellant, the | earned appellate court opined, by itself
woul d not be sufficient to invoke the principle of estoppel. |The appellate
court noticed that the parties cane to know each other personally at the
Cochin Stock Exchange and till the fifteen settlenents they did not neet. It
was further found that before such acquai ntance ripened into thick business
rel ati ons sonme security fromthe Appellant was sought for by the Second
Respondent by way of abundant caution wherefor only according to the
Appel I ant a bl ank cheque was given. The court having regardto the facts
and circunstances of this case, cane to the conclusion that the said version
of the Appellant is quite credible and probable. |In doing so, the business
practice that some security is always asked for in sinmlar transaction was
noti ced.

The appellate court further held that the stand of the Appellant was
corroborated by the Assistant Secretary of the Cochin Stock Exchange as he
had categorically stated that the nenbers could carry on business in
transactions within the Exchange itself. It was noticed that the said w tness
categorically stated that all its menbers were required to nmaintain prescribed
books of accounts for a period of five years but the Second Respondent
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herein clearly and i n unequivocal terns adntted that he had not been

mai nt ai ni ng the prescribed books of accounts including register of
transactions, general |edger, clients’ |edger, journals and docunents register
showi ng full particulars of shares and securities received and delivered. In
the aforementioned situation, it was held that when Exhibit P-10 series of the
statenment of accounts which were not traceable to any statutory rules would
not have any probative value particularly when D11 series of statenent of
accounts officially naintained by the Cochin Stock Exchange contained vita

om ssions in regard to transactions to the tune of Rs. 14 l|lakhs. Furthernore,
the books of accounts having not been kept in the ordinary course of

busi ness were not admi ssible in evidence and, thus, the genuineness thereof
was open to question. The |earned Judge further came to the concl usion that
the Second Respondent had not been able to prove that the di screpancies

coul d be expl ai ned away as has been sought to be done by the Second

Respondent when there were some other transactions which did not pertain

to the Cochin Stock Exchange particularly when the Appellant had denied or

di sputed the sane categorically stating that apart fromthe transactions in the
Cochi n /Stock Exchange, the Second Respondent had never been engaged by

hi m for purchasing or selling shares fromother Stock Exchanges. The court
further noticed that even a suggestion had been put on behalf of the Second
Respondent to the Appellant while he was being exam ned as DW5 that it

was because brokerage, value of application forns and other transactions

out side the Cochin Stock Exchange which are not included in D11 series,

those settlenments did not tally with Exhibit P-10 series. Significantly it was
hel d:

"\ 005When PWL hi msel f does not have such a case
either in his oral evidence or in the averments in
his compl aint, the explanation for the w de

di screpancy between Ext. P10 series and Ext. D11
series could have been offered by the defence. ~The
trial Magistrate could explain away the above

di screpancy by observing that there are certain
variations. In the first place it was not open to the
defence to put forward such an expl anati on which
the conpl ai nant hi nsel f does not have either in his
witten conplaint or in his testinony. Secondly,
the discrepancy in figures runs into nore than 14

| akhs of rupees. Dw, the Executive Director of
Cochin Stock Exchange has credi bly deposed

before Court that a nenber of one exchange

cannot transact outside the floor of the exchange
and if one enters into any such transaction which is
called "kerb transaction", he has to report the sane
to the exchange of which he is a nmenber. PW

has no case that he has reported any of the kerb
transactions entered into by himto the Cochin

St ock Exchange. Ext. D11 series of statenent of
accounts mai ntai ned by the Cochin Stock

Exchange does not contain any of those kerb
transactions. Wen PW was adnittedly engaged

by the accused for purchasing and selling shares
fromthe Cochin Stock Exchange only, Ext. P10
series of accounts which include kerb transactions
entered into by PWM outside the floor of the

Cochin Stock Exchange cannot be put agai nst the
accused to prove any liability. Even according to
PW. his conmission (that is, brokerage) ranges

only fromO0.25%to 0.75% The accused exani ned

as DW has asserted that even if brokerage was
included in Ext. D11 statenent of accounts

mai nt ai ned by the Cochin Stock Exchange still the
said accounts will not tally with Ext. P10 series of
accounts. As for the value of application forns,
the sane cones to only 2 rupees and this cannot
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tilt the balance to the tune of 14 and odd | akhs of
rupees\ 005"

The High Court on the contrary did not go into the said contentions at
all. It proceeded on the basis that the scope and anmbit of the evidence to be
adduced in the mater of prosecution of an of fence puni shabl e under Section
138 of the Act should not go beyond the requirenents of |aw and that
correctness of the accounts naintai ned by the Second Respondent in terns
of the provisions of the Act and Rules could not have been a ground to
di sbelieve his case. It was held:

"\ 005The contention of the 1st respondent is that al
the transactions nentioned in Ext. P10 series are
not found in Ext. D11 series mmintained by the
Cochin Stock Exchange in the nane of the

appel l ant as share broker. ~The appellant has

expl ained this contention of the respondent stating
that the transactions conducted by himoutside the
St ock Exchange will not be found in the accounts

mai nt ai ned by the Cochin Stock Exchange and
therefore there is difference in Ext. P10 series and
Ext. D11 series."

The Hi gh Court, in view of the findings of fact arrived at by the
appel | ate court, in our opinion, commtted a manifest error in reversing the
sai d judgnent. The Second Respondent evidently had not been able to
explain the discrepancies in his books of accounts. |f except putting a
suggestion to the witness, the Second Respondent has not been able to bring
on records any material to show that the parties had any transacti ons ot her
than those which had been entered into through the Cochin Stock Exchange,
the expl anation of the accused could not have heen thrown over board. The
Hi gh Court has furthernore committed a nanifest error of record in arriving
at a finding that the Appellant hinself or through his agent has
acknow edged as correct the statenents appearing in Exhibit P-10 series
dated 16.12.1991, 20.12.1991, 28.12.1991, 10.1.1992, 24.1.1992, 7.2.1992
and 21.2.1992. Admttedly there had been no acknow edgenment in respect
of five statenments of accounts being Exhibits D2 to D-6.

In view of the said error of record, the findings of the Hi gh Court to
the effect that the Appellant had not been able to substantiate his contention
as regard the correctness of the accounts of Exhibit P-10 series nust be
rej ected.

In view the aforenenti oned backdrop of events, the questions of |aw
whi ch had been rai sed before us will have to be considered. Before, we
advert to the said questions, we nay notice the provisions of Sections 118(a)
and 139 of the Act which read as under

"118. Presunptions as to negotiable instrunents -
Until the contrary is proved, the follow ng
presunptions shall be nade:

(a) of consideration - that every negotiable
i nstrument was nade or drawn for

consi deration, and that every such instrunent,
when it has been accepted, indorsed,

negoti ated or transferred, was accepted,

i ndorsed, negotiated or transferred for

consi deration."

"139. Presunption in favour of holder \026 It shall be
presuned, unless the contrary is proved, that the

hol der of a cheque received the cheque of the

nature referred to in section 138 for the discharge,
in whole or in part, of any debt or other liability."
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Presunpti ons both under Sections 118(a) and 139 of the Act are
rebuttable in nature

VWhat woul d be the effect of the expressions 'May Presune’, ' Shal
Presune’ and ' Concl usive Proof’ has been considered by this Court in
Union of India (UJ) v. Pranod Gupta (D) by L.Rs. and Os., [(2005) 12
SCC 1] in the follow ng termns:

"\005It is true that the |legislature used two different
phr aseol ogi es "shall be presuned" and "may be
presuned” in Section 42 of the Punjab Land

Revenue Act and furthernore although provided

for the node and nmanner of rebuttal of such
presunption as regards the right to m nes and
mnerals said to be vested in the Government vis-
‘-vis the absence thereof in relation to the |ands
presumed to be retained by the | andowners but the
sane woul d not meanthat the words "shal

presune” ‘woul d be concl usive.” The neani ng of

the expressions "may presunme" and "shal

presune” have been explained in Section 4 of the
Evi dence Act, 1872, from a perusal whereof it

woul d be evident that whenever it is directed that
the court shall presune a fact it shall regard such
fact as proved unless disproved. In terns of the
sai d provision, thus, the expression "shal

presune” cannot be held to be synonynous with
"concl usi ve proof"\ 005"

In terns of Section 4 of the Evidence Act whenever it is provided by
the Act that the Court shall presune a fact, it shall regard such fact as proved
unless and until it is disproved. The words 'proved'  and 'disproved have
been defined in Section 3 of the Evidence Act (the interpretation clause) to
mean: -

"Proved \026 A fact is said to be proved when, after
considering the matters before it, the Court either
believes it to exist, or considers.its existence so
probabl e that a prudent man ought, under the

ci rcunst ances of the particular case, to act upon
the supposition that it exists.

Di sproved \026 A fact is said to be disproved when,
after considering the matters before it the Court
either believes that it does not exist, or considers
its non-existence so probable that a prudent man
ought, under the circunstances of the particular
case, to act upon the supposition that it does not
exist."

Applying the said definitions of 'proved or 'disproved to principle
behi nd Section 118(a) of the Act, the Court shall presunme a negotiable
instrument to be for consideration unless and until after considering the
matter before it, it either believes that the consideration does not exist or
consi ders the non-existence of the consideration so probable that a prudent
man ought, under the circunstances of the particular case, to act upon the
supposition that the consideration does not exist. For rebutting such
presunption, what is needed is to raise a probable defence. Even for the
sai d purpose, the evidence adduced on behal f of the conpl ai nant coul d be
relied upon.

A Division Bench of this Court in Bharat Barrel & Drum
Manuf acturing Conpany v. Anmin Chand Payrelal [(1999) 3 SCC 35] albeit
inacivil case laid down the lawin the follow ng terms:
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"Upon consi deration of various judgnents as noted
her ei nabove, the position of |aw which energes is
that once execution of the promissory note is

adm tted, the presunption under Section 118(a)
woul d arise that it is supported by a consideration
Such a presunption is rebuttable. The defendant

can prove the non-existence of a consideration by
rai sing a probable defence. If the defendant is
proved to have discharged the initial onus of proof
showi ng that the existence of consideration was

i mprobabl e or doubtful or the same was illegal, the
onus woul d shift to the plaintiff who will be
obliged to prove it as a matter of fact and upon its
failure to prove would disentitle himto the grant of
relief on the basis of the negotiable instrunent.
The burden upon the defendant of proving the non-
exi stence of the consideration can be either direct
or by bringing on record the preponderance of
probabilities by reference to the circunstances
upon which he relies. In such an event, the plaintiff
is entitled under law to rely upon all the evidence
led in the case including that of the plaintiff as
well. In case, where the defendant fails to

di scharge the initial onus of proof by show ng the
non- exi stence of the consideration, the plaintiff
woul d i nvariably be held entitled to the benefit of
presunption arising under Section 118(a) in his
favour. The court may not insist upon the

def endant to di sprove the existence of

consi deration by | eading direct evidence as the

exi stence of negative evidence is neither possible
nor contenpl ated and even if led, is to be seen
with a doubt\005"

This Court, therefore, clearly opined that it i's not necessary for the
def endant to di sprove the existence of consideration by way of direct
evi dence.

The standard of proof evidently is pre-ponderance of probabilities.
I nference of pre-ponderance of probabilities can be drawn not only fromthe
materials on records but also by reference to the circunstances upon which
he relies.

Presunption drawn under a statute has only an evidentiary val ue.
Presunptions are raised in ternms of the Evidence Act. Presunption drawn in
respect of one fact may be an evidence even for the purpose of draw ng
presunption under anot her

The Second Respondent herein was a menber of a Stock Exchange.
The transactions in relation to the Stock Exchange are regul ated by the
statutes and statutory rules. If in ternms of the provisions of a statute, a
menber of a Stock Exchange is required to maintain books of accounts in a
particul ar manner, he would be required to do so, as non-conpliance of the
nmandat ory provisions of the Rules nay entail punishnment. It is not in
di spute that transactions conprising purchases and sal es of shares by
investors is a matter of confidence. Both parties would have to rely upon
one another. For the said purpose, the courts of |law nay al so take judicia
notice of the practice prevailing in such business. The | earned Appellate
Judge rightly did so.

The definite case of the second Respondent was that the cheque dated
17.8.1992 was issued by the Appellant in discharge of his debt. The said
liability by way of debt arose in ternms of the transactions. For proving the




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of

13

sai d transactions, the Second Respondent filed books of accounts. The
books of accounts naintai ned by the Second Respondent were found to be

not reflecting the correct state of affairs. A discrepancy of nore than Rs.
14, 00, 000/ - was found.

It was for the Appellant only to discharge initial onus of proof. He
was not necessarily required to disprove the prosecution case. Wether in
the given facts and circunstances of a case, the initial burden has been
di scharged by an accused would be a question of fact. It was natter relating
to appreciation of evidence. The High Court in its inpugned judgnent did
not point out any error on the part of the appellate court in that behalf.

What woul d be the effect of a presunption and the nature thereof fel
for consideration before a Full Bench of the Andhra Pradesh Hi gh Court in
G Vasu v. Syed Yaseen Sifuddin Quadri [AIR 1987 AP 139]. In an
instructive judgnment, Rao, J. (as Hi s Lordship then was) speaking for the
Ful | Bench noticed various provisions of the Evidence Act as also a |large
nunber of case laws and authorities in opining:

"From the aforesaid authorities, we hold that once
t he defendant -adduces evi dence to the satisfaction
of the Court that on a preponderance of
probabilities there is no consideration in the
manner pleaded in the plaint or suit notice or the
plaintiff’s evidence, the burden shifts to the
plaintiff and the presunption ’'di sappears’ and does
not haunt the defendant any |onger."

It was further held:

"For the aforesaid reasons, we are of the view that
where, in a suit on a promissory note, the case of

the defendant as to the circunstances under which

the promi ssory note was executed i s not accepted,

it is open to the defendant to prove that the case set
up by the plaintiff on the basis of the recitals in the
prom ssory note, or the case set up in suit notice or
inthe plaint is not true and rebut the presunption
under S. 118 by showi ng a preponderance of
probabilities in his favour and against the plaintiff.
He need not | ead evidence on all conceivable

nodes of consideration for establishing that the

prom ssory note is not supported by any

consi derati on whatsoever. The words 'until the
contrary is proved’ in S. 118 do not nean that the

def endant nust necessarily show that the

docunent is not supported by any form of

consi deration but the defendant has the option to

ask the Court to consider the non-existence of

consi deration so probable that a prudent nan

ought, under the circunstances of the case, to act
upon the supposition that consideration did not

exi st. Though the evidential burden is initially

pl aced on the defendant by virtue of S. 118 it can

be rebutted by the defendant by show ng a
preponderance of probabilities that such
consideration as stated in the pronote, or in the suit
notice or in the plaint does not exist and once the
presunption is so rebutted, the said presunption

" di sappears’. For the purpose of rebutting the initia
evidential burden, the defendant can rely on direct
evi dence or circunstantial evidence or on
presunptions of law or fact. Once such convincing
rebuttal evidence is adduced and accepted by the
Court, having regard to all the circunstances of the
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case and the preponderance of probabilities, the
evidential burden shifts back to the plaintiff who
has al so the | egal burden. Thereafter, the
presunption under S. 118 does not again come to
the plaintiff’s rescue. Once both parties have
adduced evi dence, the Court has to consider the

sane and the burden of proof loses all its
i mportance."
If for the purpose of a civil litigation, the defendant nay not adduce

any evidence to discharge the initial burden placed on him a 'fortiori’ even

an accused need not enter into the wi tness box and exam ne other w tnesses
in support of his defence. He, it will bear repetition to state, need not
di sprove the prosecution case in its entirety as has been held by the Hi gh
Court.

A presunption is a |legal or factual assunption drawn fromthe
exi stence of certain facts.

I'n P. Ramanatha Aiyar’s Advanced Law Lexicon, 3rd edition, at page
3697, the term’ presunption’ has been defined as under

"A presunption is an inference as to the existence
of a fact not actually known arising fromits
connection w th another which is known.

A presunption is a conclusion drawn from
the proof of facts or circunstances and stands as
establishing facts until overcone by contrary
pr oof .

A presunption is a probabl e consequence
drawmn fromfacts (either certain, or proved by
direct testinony) as to the truth of a fact all eged
but of which there is no direct proof.~ It follows,
therefore that a presunmption of any fact is an
inference of that fact fromothers that are known".
(per ABBOIT, C.J., R v. Burdett, 4 B. & Al d,

161)

The word ' Presunption’ inherently inports
an act of reasoning \026 a conclusion of the judgnent;
and it is applied to denote such facts or noral
phenonena, as from experience we known to be
i nvariably, or commonly, connected with sone
other related facts. (WIIls on Crcunstantia
Evi dence)

A presunption is a probable inference which
conmon sense draws from circunstances usually
occurring in such cases. The slightest presunption
is of the nature of probability, and there are al npst
infinite shades fromslight probability to the
hi ghest noral certainty. A presunption, strictly
speaking, results froma previously known and
ascertai ned connection between the presuned fact
and the fact fromwhich the inference is nmade."

Havi ng noticed the effect of presunption which was required to be
raised in terns of Section 118(a) of the Act, we may al so notice a decision
of this Court in regard to 'presunption’ under Section 139 thereof.

In Hten P. Dalal v. Bratindranath Banerjee [(2001) 6 SCC 16], a 3-
Judge Bench of this Court held that although by reason of Sections 138 and
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139 of the Act, the presunption of |law as distinguished from presunption of

fact is drawn, the court has no other option but to draw the sane in every

case where the factual basis of raising the presunption is established. Pal, J.
speaki ng for a 3-Judge Bench, however, opined:

"\ 005Presunptions are rules of evidence and do not
conflict with the presunption of innocence,

because by the latter, all that is nmeant is that the
prosecution is obliged to prove the case against the
accused beyond reasonabl e doubt. The obligation

on the prosecution may be di scharged with the

hel p of presunptions of |law or fact unless the
accused adduces evi dence showi ng the reasonabl e
possibility of the non-exi stence of the presuned
fact.

In other words, provided the facts required to
formthe basis of a presunption of |aw exist, no

di scretion is left with the court but to draw the
statutory concl usion, but this does not preclude the
per son against whomthe presunption.is drawn
fromrebutting it and proving the contrary. A fact
is said to be proved when,

"after considering the matters before it, the

court either believes it to exist, or considers its
exi stence so probable that a prudent man ought,

under the circunstances of the particul ar case,

to act upon the supposition that it exists".
Therefore, the rebuttal does not haveto be
concl usi vely established but such evidence nust be
adduced before the court in support of the defence
that the court nust either believe the defence to
exi st or consider its existence to be reasonably
probabl e, the standard of reasonability being that
of the "prudent man"."

The court, however, in the fact situation obtaining therein, was not
required to go into the question as to whether an accused can discharge the
onus placed on himeven fromthe naterials brought on'records by the
conpl ai nant hinmself. Evidently in lawhe is entitled to do so.

In Goaplast (P) Ltd. v. Chico U sula D Souza and Another [(2003) 3
SCC 232], upon which reliance was placed by the | earned counsel, this
Court held that the presunption arising under Section 139 of the Act can be
rebutted by adduci ng evidence and the burden of proof is on the person who
want to rebut the presunption. The question which arose for consideration
therein was as to whether closure of accounts or stoppage of payment is
sufficient defence to escape fromthe penal liability under Section 138 of the
Act. The answer to the question was rendered in the negative. Such a
guestion does not arise in the instant case.

In Kundan Lal Rallaramv. Custodian, Evacuee Property, Bomnbay
[AIR 1961 SC 1316], Subba Rao, J., as the | earned Chief Justice then was,
hel d that while considering the question as to whether burden of proof in
terns of Section 118 had been di scharged or not, rel evant evi dence cannot
be permitted to be withheld. |If a relevant evidence is withheld, the court
may draw a presunption to the effect that if the same was produced m ght
have gone unfavourable to the plaintiff. Such a presunption was itself held
to be sufficient to rebut the presunption arising under Section 118 of the Act
stating:

"\005Briefly stated, the burden of proof may be
shifted by presunptions of |aw or fact, and

presunptions of |aw or presunptions of fact nmay
be rebutted not only by direct or circunstantia
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evi dence but al so by presunptions of |aw or fact.
We are not concerned here with irrebuttable
presunptions of |aw "

Two adverse inferences in the instant case are liable to be drawn
agai nst the Second Respondent:

(i) He deliberately has not produced his books of accounts.
(ii) He had not been nmintaining the statutory books of accounts and
other registers in terms of the bye-laws of Cochin Stock Exchange.

Mor eover, the onus on an accused is not as heavy as that of the
prosecution. It may be conpared with a defendant in a civil proceeding.

I n Harbhaj an Singh-v. State of Punjab and another [AIR 1966 SC 97],
this Court while considering the nature and scope of onus of proof which the
accused was required to discharge in seeking the protection of exception 9 to
Section 499 of the I'ndian Penal Code stated the | aw as under

"\ 005l n other words, the onus on an accused person
may well be conpared to the onus on a party in
civil proceedings, and just-as in civil proceedings
the court trying an issue nmakes its decision by
adopting the test of probabilities, so nust a
Crimnal Court hold that the plea nmade by the
accused is proved if a preponderance of probability
is established by the evidence |led by him.."

In V.D. Jhingan v. State of Uttar Pradesh, [AIR 1966 SC 1762], it was
st at ed:
"\ 005It is well-established that where the burden of
an issue lies upon the accused, heis not required to
di scharge that burden by | eading evidence to prove
hi s case beyond a reasonabl e doubt\ 005"

[ See al so State of Maharashtra v. Wasudeo Ranthandra Kai dal war,
AR 1981 SC 1186]

In Kali Ramv. State of H machal Pradesh [(1973) 2 SCC 808],
Khanna, J., speaking for the 3-Judge Bench, held:
"\ 0050ne of the cardinal principles which has
al ways to be kept in viewin our system of
admini stration of justice for crimnal cases is that a
person arrai gned as an accused is presuned to be
i nnocent unl ess that presunption is rebutted by the
prosecution by production of evidence as nmay
show himto be guilty of the offence with which he
is charged. The burden of proving the guilt of the
accused i s upon the prosecution and unless it
relieves itself of that burden, the courts cannot
record a finding of the guilt of the accused. There
are certain cases in which statutory presunptions
arise regarding the guilt of the accused, but the
burden even in those cases is upon the prosecution
to prove the existence of facts which have to be
present before the presunption can be drawn.
Once those facts are shown by the prosecution to
exi st, the Court can raise the statutory presunption
and it would, in such an event, be for the accused
to rebut the presunption. The onus even in such
cases upon the accused is not as heavy as is
normal Iy upon the prosecution to prove the guilt of
the accused. If sonme material is brought on the
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record consistent with the innocence of the
accused which may reasonably be true, even

though it is not positively proved to be true, the
accused would be entitled to acquittal."

In The State through the Del hi Administration v. Sanjay Gandhi [AIR
1978 SC 961], it was stated:

"\ 0051 ndeed, proof of facts by preponderance of
probabilities as in a civil case is not foreign to
crimnal jurisprudence because, in cases where the
statute raises a presunption of guilt as, for
exanpl e, the Prevention of Corruption Act, the
accused is entitled to rebut that presunption by
proving his defence by a balance of probabilities.
He does not have to establish his case beyond a
reasonabl e doubt. The sane standard of proof as in
a civil case applies to proof of incidental issues
involved in"a crimnal trial 1ike the cancellation of
bail of an accused\ 005"

The evi dences adduced by the parties before the trial court lead to one
concl usion that the Appellant had been able to discharge his initial burden
The burden thereafter shifted to the Second Respondent to prove his case.
He failed to do so.

The subm ssion of the Second Respondent that the Appellant had not
denied his entire responsibility and the dispute relating only to the quantum
of debt cannot be accepted.

We in the facts and circunstances of this case need not go into the
guestion as to whether even if the prosecution fails to prove that a |arge
portion of the anpunt clainmed to be a part of debt was not owi ng and due to
the conpl ai nant by the accused and only because he has issued a cheque for
a hi gher anmount, he would be convicted if it is held that existence of debt in
respect of large part of the said anount has not been proved. The Appell ant
clearly said that nothing is due and the cheque was issued by way of
security. The said defence has been accepted as probable. If the defence is
accept abl e as probabl e the cheque therefor cannot be held to have been
i ssued in discharge of the debt as, for exanple, if a cheque is issued for
security or for any other purpose the sane would not come within the
purvi ew of Section 138 of the Act.

We have gone through the oral evidences.  The Second Respondent
has even failed to prove that the Appellant had paid to hima sum of Rs.
5000/ - by cash.

In any event the H gh Court entertained an appeal treating to be an
appeal against acquittal, it was in fact exercising the revisional jurisdiction
Even whil e exercising an appel |l ate power agai nst a‘judgnment of acquittal,
the H gh Court should have borne in mnd the well-settled principles of |aw
that where two views are possible, the appellate court should not interfere
with the finding of acquittal recorded by the court below

We, therefore, are of the opinion that the inmpugned judgnment cannot
be sustained which is set aside accordingly. The appeal is allowed. The
Appellant is on bail. He is discharged fromthe bail bonds. The Second
Respondent shall pay and bear the costs of the Appellant. Counsels’ fee
assessed at Rs. 10, 000/ -.




