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ClVIL APPEAL NOs. 5810, 5801, 5802, 5800, 5804, 5805, 5807, 5806 and 5808 OF 2007
[Arising out of SLP (Cvil) Nos. 4, 25, 40, 114, 1391, 359,
2621, 3662 and 1910 of 2007]

S.B. SINHA, J :

Leave granted.in all the SLPs.

1. These appeal s arise out of a common judgnent and order dated
12.10. 2006 passed by a Division Bench of the Punjab and Haryana Hi gh
Court whereby and whereunder the wit petitions filed by the appellants
praying inter alia for issuance of a wit of or in the nature of mandanus
directing the respondents to issue letters of appointnments to themon the
prem se that they had duly been selected in Harayana Civil Service (HCS)
(Executive Branch) and/ or Allied Service pursuant to or in furtherance of
the result declared by the Haryana Public Service Comn ssion (for short
"t he Conmi ssion") as al so for quashing of notification dated 13.05.2005
wher eby and whereunder the cadre strength of HCS (Executive Branch) has
been reduced from 300 to 230, were dism ssed.

2 State of Haryana sent a requisition to the Commission in or about
Decenber, 2003 for filling up 58 posts in HCS (Executive Branch) and 44
posts in Allied Services. Pursuant to or in furtherance of the said requisition
recei ved by the Conmi ssion, an advertisement was issued on or about

24.01. 2004 notifying that:

(1) the prelimnary exam nation for the HCS Ex. Br. and the other
Al'lied Services Exam nation, 2004 woul d be held in May/ June,

2004 at Chandigarh for 58 posts in the "HCS (Ex. Br.)" and 44

posts in the Allied Services; The nunber of posts given against

each category is however liable to variation to any extent either

way.

(ii) The recruitnment would be in accordance with the said’ 1930 Rul es
and the Haryana Civil Services (Executive Branch) and Allied

Servi ces and ot her Services common/ conbi ned Exam nation Act,

2002 hereinafter refer as the '2002 Act’ for the sake of brevity;

(iii) The examination will be conducted in accordance with the plan

and syl |l abus given in the Brochure for "H C.S. (Ex. Br.)’ and

Al lied Services exam nation

(iv) The conbi ned conpetitive exam nation will conprise of two
successive stages (a) prelimnary exam nation and (b) main witten

exam nati on and viva-voce/ personality test for selection to various
services and posts.




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 2 of

15

Pursuant to or in furtherance of the advertisenent inviting
applications, 14,237 candi dates responded.
3. It is not in dispute that the matter relating to recruitnment in the said
posts is governnent by the Haryana Civil Services (Executive Branch) and
Al lied Services and O her Services Conmon/ Conbi ned Exam nation Act,
2002 (Act No. 4 of 2002) (for short "the 2002 Act") and Punjab G vi
Servi ce (Executive Branch) Rules, 1930 (for short "the 1930 Rul es") as
anmended in the year 2002.
The sel ection process was to take place in several stages, viz., holding
of prelimnary exam nation so as to prepare a short list of those who may be
permtted to appear in the main examnation followed by interview 14,050
candi dates including the appellants appeared in the prelimnary exam nation
on 23.05.2004. 1541 candidates including the appellants were selected in
the nmain examination. The witten examninati on was conducted by the
Conmission in terns of Rule 9(1) of the 1930 Rul es wherein 1, 394
candi dat es appeared.

4. On or about 27.09.2004, the respondent \026 State of Haryana sent
requisition to the Comm ssion for filling up of 19 vacancies in HCS
(Executive Branch) by pronotion of the in-service candidates in accordance
with the 1930 Rules. OQut of the said vacancies, 8 were to be filled up from
amongst the category of the District Revenue Officer/ Tehsildars/ Naib

Tehsil dar (Register A1), 6 vacancies fromnenbers of Class IIl Services
(Register A-11) and 5 vacancies fromthe category of Bl ock Devel oprment

and Panchayat O ficer (Register C.

5. It is not in dispute that under Rule 17 of the 1930 Rules, 2/3rd of the
total available vacancies were to be filled up by the direct recruitnent and
1/3rd of the total avail able vacancies were to be filled up by promotion. It is

al so not in dispute that on or about 4.10.2004, pursuant to the
recommendat i ons made by the Commi'ssion, Respondent \026 State entered the

nanes of 8 officers in Register A1, 6 officersin Register A Il and 5 officers
in Register C for pronotion to the HCS (Executive Branch).
6. Results of the main witten open conpetitive exam nation were

announced on 7.12.2004 whereby 292 candi dates were decl ared by the

Conmi ssion to have qualified themsel ves to appear in the viva-voce test.
Interviews of the successful candidates were held from 16.12. 2004 to

18. 12. 2004.

7. CGeneral El ections of the Haryana Legislature were announced in on
17.12.2004. As the Mdel Code of Conduct becane effective on and from
17.12. 2004, the Election Comm ssion in-terns of a circular |letter dated
27.12.2004 i mposed a ban on issuance of appointnment letters to the

candi dat es sel ected by the Comm ssion without its perm ssion till the

conpl etion of the election process. However, on 30.12.2004, a select |ist of
102 candi dates was published by the Comm ssion recomending their

appoi ntnent to the HCS (Executive Branch) and the Allied Services on the
basis of the result of the exaninations held by it. ~Admittedly, in view of the
ban i mposed by the El ection Conmmission, no offer of appointnent was

i ssued. We may, however, notice that the Chief Secretary of the State of
Haryana by a letter addressed to the El ecti on Comm ssion asked for its

perm ssion to i ssue the appointnent |letters. There is nothing on record to
show that the El ecti on Comm ssion responded thereto-one way or the other

8. Bef ore proceeding further, we may notice that in terns of the 1930
Rul es, Review Conmittee determ ned the cadre strength. « In the year 1990,
the cadre strength was revised from 200 to 240 posts. No cadre review was
effected in the years 1993 and 1996. On or about 20.10.1999, the cadre
strength was fixed at 240. However, in the year 2002, due to deletion of 26
posts fromthe cadre, the total cadre strength was determined at 223.

A representation thereafter was nade by the Haryana G vil Service
(Executive Branch) O ficer’s Association (Association) for increase in the
cadre strength by increasing 48 posts which found favour with the
Conmittee. The Committee submitted its report opining that the tota
strength of the cadre should be fixed at 271. According to the State, the
cadre strength was inflated on the basis of the representation made by the
Associ ation as there was no actual need therefor.

9. In or about January, 2005, an advertisenent was issued by the
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Conmi ssion intimating holding of conbined/ combn exam nation for
appoi ntnent to 15 nore posts in HCS (Executive Branch) and 42 posts in
the Allied Services and inviting applications therefor fromthe eligible
candi dat es.
10. El ections for the Haryana State Legislative Assenbly were adnmittedly
hel d on 3. 02. 2005.

On or about 13.02.2005, the State Governnent requested the El ection
Conmi ssion to reconsider its instructions in regard to the ban inposed on
maki ng regul ar appoi ntment as the selection process had comenced much
bef ore the announcenent of election schedule.
11. Sone wit petitions were filed before the Punjab and Haryana Hi gh
Court conpl ai ni ng undue delay on the part of the State in issuing the offers
of appointnment. The new Governnent took over on 5.03.2005.
12. By a notification dated 13.05.2005, the cadre strength was reduced to
230.

After issuance of the aforenentioned notification dated 13.05. 2005,
wit petitions filed in the Hi gh Court were suitably anmended.
The said wit petitions have been dism ssed by reason of the
i mpugned judgnent.

13. Before we advert to the rival contentions raised by the parties, it may
be placed on record that during pendency of these Special Leave Petitions,
the State Governnent directed filling up of the 27 posts of Deputy

Superi nt endent of Police by pronpotion including 8 vacancies for which the
appel l ants were sel ected by an order dated 21.02.2007. Simlar orders of
pronoti on were passed to the post of Deputy Superintendent of Police on
12/13. 03. 2007 and 11 Excise and Taxation O ficers on 3.04.2005.

14. M. P.P. Rao, M. Rakesh Dwi vedi, M. L. Nageshwara Rao and Dr.
Raj eev Dhavan, | earned senior counsel appearing on behalf of the
appel l ants, subnitted as under

(1) The Revi ew Committee for determ ning the cadre strength having
made recomendati ons, the inpugned notification reducing the

sane coul d not have been issued.

(ii) The High Court failed to consider that even assuming that the State
CGovernment had the requisite power to reduce the cadre strength of

HCS (Executive Branch) from 300 to 230, reliefs prayed for could

be granted as:

(a) the cadre strength of the Allied Service to /which 44
candi dates were sel ected was not disturbed;
(b) the i npugned reduction of the cadre strength from 300 to

230 cannot affect in any nmanner the selections nmade to 34

(out of 58 posts) in the HCS (Executive Branch);

(c) in addition even after the reduction in the cadre strength, 10
vacanci es were available in the HCS (Executive Branch);

(iii) The post haste reduction in the cadre strength without follow ng
the due procedure was apparently col ourabl e exerci se of power by

the government as it was determ ned not to appoi nt under any

circunst ance the candi dates sel ected by the "Conmi'ssion" as it

was constituted by the previous governmnent.

(iv) Even if the notification dated 13.05.2005 is valid as the selection
process has not been held to be a tainted one and 34 posts in HCS
(Executive Branch) and 44 posts in Allied Services being stil

vacant, there is absolutely no reason as to why the adnmtted

vacanci es should not be directed to be filled up

(v) Pronotion to the post of HCS (Executive Branch) and Allied

Servi ces having been given and as the Rules provided for quota

and rota, the appointnments in the direct recruitment should be

made to fill the requirements of the Rules.

(vi) The findings of the H gh Court that a vigilance enquiry is pending,
by itself cannot take away the |egal right of the appellants.

(vii) Assum ng that the appellants do not have any legal right to be
appoi nted, the power of the State being coupled with duty and as

the action of the respondents nust be supported by reasons and/ or

bona fide on their part; in respect whereof there being no proof, the

i mpugned judgnent cannot be sustai ned.
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(viii) For the purpose of filling up of the vacancies, the State should
have proceeded to apply the doctrine of '|least invasion' in the

i nstant case.

(ix) The High Court commtted a serious error insofar as it failed to
take into consideration that the doctrine of 'legitimte expectation’

of the selectees as also the doctrine of ’prom ssory estoppel’ confer

| egal rights upon the appellants to be appointed.

(x) The High Court conmitted a serious error insofar as it failed to
take into consideration that a successor governnment cannot take

recourse to regi me revenge and undo all acts which are otherw se

valid inasmuch as the decision taken by one governnent cannot be
nullified only because there is a change in the governnent.

15. M. Raju Ramachandran and Dr. Abhi shek Manu Si nghvi, | earned
seni or counsel appearing on behalf of the State of Haryana, on the other
hand, submitted as under

(i) Undue haste with which the cadre strength has been inflated by the
previous regi ne was sufficient for the State to issue the

notification dated 13.05.2005.

(ii) The 1 egal position being settled that the sel ected candi dates does
not have any legal right subject, of course, to non-arbitrary action

on the part of the appointing authority the H gh Court cannot be

said to have committed any error in passing the inmpugned

j udgrent . .

(iii) The very fact that the entire selection process was under a cloud
the State could not have nade any appoi ntnment unl ess the cl oud

itself was clear. ' As an enquiry in regard to the selection process by
the State Vigilance Bureau at the behest of the High Court in a wit
petition filed by the unsel ected candi dates is pending, the State

wi t hout obtaining any report in this behalf did not cancel the

sel ection process.

(iv) As the sel ectees have no legal right, the doctrine of legitinmate
expectation or prom ssory estoppel cannot have any application as

their non-appointments are supported by valid reasons and in any

event the selectees did not alter their position pursuant to any

prom se made by the State Government.

(v) The question of taking recourse to reginme revenge by the State
Covernment does not arise as any governnent is duty bound to

correct the illegalities committed by the previous reginme and in

regard thereto it cannot turn blind. |t only suspended the

appoi nt nent s pendi ng enquiry.

(vi) The State has furni shed enough materials to satisfy the tests of
judicial review. As the Review Conmittee was required to

determ ne the cadre strength only upon taking into consideration

the need of the State, its recomendati ons pursuant tothe

representation of the Association as also the decision of the Chief

M ni ster rmust be held to be wholly irrel evant.

(vii) The matter relating to recruitnent of the officers being governed
by Act No. 4 of 2002, as a conbined exam nation was to be held,

no appoi ntnent could be nmade either in the post of HCS

(Executive Branch) or in the Allied Services.

(viii) Upon consideration of the materials on record, the H gh Court has
arrived at a finding that efficacy of earlier selection is doubted

whi ch should not be interfered with by this Court.

(ix) Al t hough pronotion had been effected after delivery of the

j udgrment of the Hi gh Court, but they have been nmade only agai nst

t he vacanci es which are within the pronmotion quota and any

promoti on whi ch had been made on the basis of earlier inflated

strength, notice to show cause had al ready been issued. No

appoi nt nent has been made fromthe posts neant to be filled up by

the direct recruits.

16. M. S. K. Dhol akia, |earned senior counsel appearing on behalf of the
Comm ssion, submtted that it is incorrect to contend that irregularity has
been comitted by the Chairman and Menbers of the Public Service

Conmi ssion in making the recommendations for recruitment. According to
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the | earned counsel, the Comm ssion has conplied with the requirenents of
the Rules scrupulously and all steps have been taken within the tine
schedul e prescribed by the statute.

17. The Legislature of the State of Haryana enacted the 2002 Act to
provi de for hol ding of comobn/ conbi ned exam nation of direct recruitnment
to HCS (Executive Branch) and Allied Services and other services.

Section 2(i) of the 2002 Act defines "Allied Services" to nean the
servi ces shown in Appendi x A thereof.

"Other Services" has been defined in Section 2(v) to nmean "the

servicel/ posts, recruitnment to which is made by hol di ng conmon/ conbi ned

exam nation, but does not include the service/ posts shown in Appendi x A"
"Direct Recruitnent" has been defined in Section 2(vii) to nean

recruitnment by open conpetition but does not include (a) appointnment by
pronmotion; or (b) appointment by transfer of an officer already in the service
of any State CGovernnent of the Governnent of |ndia.

Section 4 of the 2002 Act provides that no appoi ntrent shall be nade
to any posts or service to which the 2002 Act applies beyond the number of
post advertised. Sub-section (4) of Section 4 reads thus:

"(4) The State Governnent may offer appoi ntnent

to the candidates to Haryana Civil Service
(Executive Branch) and Allied Services or O her
Services, as the case may be, to the extent of
nunber of advertised posts only. However, no

candi date shall be offered appointnment even to the
extent of nunber of advertised posts, if his nane is
not reconmended by the Commi ssion or if ‘he does

not fulfill the eligibility conditionlaid down by the
State CGovernnent for appointnent to that service/
post by way of service rules, regulation of
executive instruction; as the case may be."

18. Appendi x A appended to the 2002 Act provides for the follow ng
categories in Allied Services:

"1, Exci se and Taxation O ficer

2. District Food and Supplies Controller

3. A O ass Tehsildar

4, Assi stant Regi strar, Co-operative Societies
5. Assi stant Excise and Taxation Oficer

6. Bl ock Devel opnent and Panchayat O fi cer

7. Traffic Manager

8. District Food and Supplies O ficer

9. Assi stant Enpl oynent O ficer”

Pursuant to or in furtherance of the provisions of the 2002 Act, an
advertisenent was issued on 24.01.2004 show ng 58 vacancies in the post of
HCS (Executive Branch), 8 vacancies in the post of DSP, 21 vacancies in the
post of F.T.O., 1 vacancy in the post of A Cass Tehsildar, 1 vacancy in the
post of Assistant Registrar Coop. Societies and 13 vacancies in the post of
B.D. P. O
19. In the brochure published for the said purpose, it was inter alia stated:
"Those declared to have qualified the Prelimnary
Exam nation shall subnit in their own hand a fresh
application formfor adnission to the Main

Exam nati on which will be obtained separately
after clearing/ passing the Prelimnary
Exam nation. Wile filling up the application

formfor Main Exami nation, candi date nay apply

for appointnment to all or any of the service/
services/ posts as advertised by the Commi ssion

and he will be considered for the service/ post he
applies for. It is nade clear that in case no order
of preference is given in the application neant for
Mai n Exam nation, the appointment shall be made
strictly in order of merit in the follow ng warrant
of precedence to the various departnments\ 005"
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20. I ndi sputably, the matter relating to the recruitnment is governed by the
1930 Rules. Rule 3 of the 1930 Rules provides for the strength and
conposition of the HCS (Executive Branch) cadre enpowering the
CGovernment to determine the sane fromtime to time. It enjoins a duty upon
the government to make alterations, if it so feels, at the interval of every
three years upon examning the strength and conposition thereof.

Rule 5 of the 1930 Rul es provides for appointnent of the nenbers of
the service fromtine to tinme as required from anongst the accepted
candi dat es whose names had been duly entered in accordance with the 1930
Rul es in one or other of the registers of Accepted Candi dates to be
mai nt ai ned t her eunder.

Rul e 6 provides for the registers which are of the follow ng
descri pti on:
"(b) Register A-1 of "District Revenue Oficer
Tahsildars and Nai b Tahsil dars accepted as
candi dat es.

(c) Regi ster A-11 of menbers of Cass Il
Servi ce accepted as candi dates.

(d) Regi'ster B of person accepted as candi dates
on the result of a conpetitive exam nation; and

(e) Regi ster E of Block Devel opment and

Panchayat O ficers.

Regi ster B was to be naintained for the direct recruits.

Rul es 7 and 8 of the 1930 Rul es provide for selection of candi dates
for the purpose of entering their names in Register A-1 and Register A-11
Rul e 9 provides for holding of conpetitive examnation for selection of
candi dates for entering the nanes of successful candidates in Register Bin
the follow ng terns:
"9. Conpetitive exam nation to be held yearly for
sel ection of candidates for Register B\026 (1) A
conpetitive exam nation hereinafter called "the
exam nation for the post of Haryana Civil Service
(Executive Branch) and other Allied Services" the
Scheme of which is given below, shall be held at
any place in Haryana each year as per Schedul e
given in Annexure \026 11l for the purpose of
sel ection by conmpetition of as many candi dates for
the Service as the Governor of Haryana may
det er m ne\ 005"

Rul e 10 of the 1930 Rul es provides for adm ssion of candidates to the
exam nation. Rule 11 provides for selection of candidates for Register B
whereas Rul e 12 provides for selection of candidates for Register C. Rule
17 provides for appoi ntnent of registered candidates to service in the
foll owi ng terns:

"From Regi ster B two candi dat es
From Regi ster A-1l one candi date
From Regi ster B two candi dat es

From Regi ster A-11 one candi date

From Regi ster B t hree candi dat es
From Regi ster A-1l one candi date
From Regi ster B two candi dat es

From Regi ster A-11 one candi date

From Regi ster C one candi date

From Regi ster B three candi dat es

From Regi ster A-1l one candi date
From Regi ster B two candi dat es

From Regi ster A-11 one candi date

From Regi ster B two candi dat es

From Regi ster A-1 one candi date
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From Regi ster C one candi date

and thereafter in the same rotation beginning again
from Regi ster B."

21. The basic fact of the matter in regard to i ssuance of advertisenent,
hol di ng of exami nation and publication of results of the witten exam nation
as also holding of interviews is not in dispute. It has also not been disputed

that the nanes of appellants herein find place in the select |ist.

The power of the State to determine the cadre strength is also not in

di spute. The State before issuance of the notification dated 13.05.2005 has
taken into consideration the relevant facts. The history of determ nation of
the cadre strength from 1993 would clearly go to show that prior to issuance
of inpugned notification, the State has taken into consideration all the

rel evant facts. Although there does not exist any statutory rule in regard to
the matter of deternination of the cadre strength, there exists sone
guidelines. A formula has been laid down for determ ning the cadre strength
whi ch read as under:

"Per manent Cadre Strength:

(a) General Adm nistration posts:

(b) Posts in other Departnents:

(c) Subtract 10 posts of SDO (C) to be manned
by Junior Scale IAS: i.e.

(d) Per manent Cadre Strengt h:

(e) Deput ati on/Reserve @ 25%

(f) Leave Reserve @ 10%

(9) Trai ni ng Reserve @ 10%

(h) Addl . for unforeseen demands.

Total of d, e, f, g and h is the Cadre Strength.”

22. In the year 1990, the cadre strength was revised from 200 to 240 posts
having regard to the foll owi ng position:

"(a) General Admi nistration posts: 91

(b) Posts in other Departnents: 71

(c) Subtract 10 posts of SDO (Q

to be manned by Junior Scale IAS: (i.e. (-) 10

(d) Per manent Cadre Strength: 158

(e) Deput ati on Reserve @ 25% (+) 40

(f) Leave Reserve @ 10% (+) 16

(9) Trai ning Reserve @ 10% (+) 16

(h) Addl . for unforeseen demands. (+) 10

Tot al 240"

23. Al though a review was to be nmade after three years, as per Rule 3 of

the 1930 Rules, no cadre review was effected in the years 1993 and 1996.

On or about 20.10.1999, the cadre strength was fixed on the sane |ine as

was done in 1990.

24, Agai n the process began in 2002. Upon taking into consideration the
suggestions given by various authorities, reconmendation for deletion of 26
posts was nade by the Committee fromthe cadre, as a result whereof

per manent strength came to be 140 posts and upon application of the

formula, as noticed hereinbefore, the total cadre strength came to 223. A
representation thereafter was made by the Association for increase in the
cadre strength by 48 which allegedly found favour with the Committee. The
Conmittee submitted its report opining that the total strength of the cadre
shoul d be at 271. According to the State, the cadre strength was inflated on
the basis of the representati on nmade by the Association and there was no
actual need therefor. Concededly, again the Chief Mnister passed an order
on 20.10.2003 to add 20 nore posts in the cadre strength note sheet the

rel evant part whereof is as under

"CM has seen and ordered that there is no need to

subtract the posts of SDOs. Even if the posts are

in HCS cadre the officers fromjunior scale of |IAS
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can be posted in higher scale. He has further
ordered that the senior HCS posts should include:

1. Executive Magistrate - 3

2. Joint Director Sports - 1

3. Joint Director Tech. Education - 1

4. Joint Controller Civil Defence - 1

Anbal a

5. FSO FC's Ofice - 1

6. Ad. O Irrigation - 1
7 FSO Exci se & Taxation - 1

and further the LAGCs posts may remain 11 as at
present and, therefore, the total senior duty posts
will be 200 on the basis of which total cadre
strength should be worked out as per the formul a
keepi ng the additions for unforeseen denand at

10."

25. However , upon change in the political set up and upon an objective
consi deration of the entire matter vis-‘-vis the need and interest of the State,
the cadre strength was fixed at 230. No serious challenge has been nade to
this part of the judgnent of the High Court.

W al so do not see any reason to interfere with the inpugned
notification dated 13.05.2005. Wat would be the need of the State and how
an adm nistration shall be run is within the exclusive domain of the State.
The power of judicial reviewin such matter is very limted. The superior
judiciary ordinarily would not interfere ina matter involving policy decision
We do not nmean to say that the policy decision of the State is beyond the
real mof judicial review However, power of judicial review can be
exerci sed only on the basis of known |egal principles. [See Cellular
Operators Assn. of India and Others v. Unionof India and O hers, (2003) 3
SCC 186, Bombay Dyeing & M g. Co. Ltd. (3) v. Bonbay Environnenta
Action Group and thers (2006) 3 SCC 434 and Sar bananda Sonowal V.

Uni on of India (2007) 1 SCC 174]

We, however, in the fact situation obtaining herein cannot opine that
any case has been made out where the court shall delve deep into the
af orementi oned questi on.

26. It woul d be relevant to pllace on record that seven wit applications
were filed by the unsuccessful candi dates. Serious allegations had been

| evell ed therein against the then Chief M nister Shri Om Prakash Chautal a
and the then Chairman of the Conmi ssion Shri K'C. Bangar. Sone selected
candi dat es have al so been inpl eaded as party-respondents therein

Purity of process of conducting of exam nation as an issue was raised
threin.. Even allegations of favouritismand use of political influence in
favour of nears and dears of the high-ups of the Governnent and the
politicians were made. The matter indisputably i's pending investigation by
the Vigilance Bureau. The Hi gh Court, we are infornmed, has also directed to
carry out an investigation. It may also be placed on record that 't he
Comm ssion was asked by the Vigilance Bureau to handover the records.

Such an action on the part of the Vigilance Bureau was the subject nmatter of
a wit petition filed by the Commission. The said wit petition has been
di sposed of by a judgnent dated 12.08.2005, in which one of us (Bedi, J.)
was a nenber. The said decision was reported in 2005 (3) PLR 486;

Par agraphs 14 and 22 whereof read as under:

"14\ 0051t is not in dispute that the enquiries now

bei ng conducted by the Vigilance Bureau pertain

to certain past selections. Fromthe comruni cation

recei ved by the petitioner-Comm ssion, it appears

that the action of the past Secretary, the past

Chairman and certain other Oficers/Oficials of

the Conmi ssion, are being probed with regard to

the serious charges. Under any circunstances, the

af oresai d enquiries cannot be taken to nmean any

erosion of the authority of the Commission or its

i ndependence. Even an expert and constitutiona

body |ike the Comm ssion is supposed to perform




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 9 of 15

its duties, fearlessly and carry out selections on the
basis of the best nerit available. However, if the
af oresaid selections are alleged to be tainted and
based upon consi deration other than nerit, the
Conmi ssi on cannot, in such circunmstances, claim
any immunity No body has a vested right to
perpetuate illegality or hide a scandal. Al

sel ections nade by public servants are supposed to
be based upon conpetence, nmerit and integrity.

The al |l egations to be contrary would not only
erode the public confidence in the Comm ssion but
woul d also result in nerit being a casualty\005.

22. It is, thus, apparent that an effort has been
made by the Conm ssion to protect its Chairman

and the menbers, who for undisclosed reasons

have chosen not to-directly approach this Court.
The conm ssi on which i's a constitutional body has
unnecessarily filed the present petition to watch
the interest of the Chairnman-and nenber, who

have chosen to remain behind the curtain. The

Conmi ssi on cannot equate itself, nor under the
Constitution of Indiacan it be so equated, with its
Chairman and its nmenbers.” The Conm ssion has a
distinct and a constitutional identity, independent
of its Chairnman and nenbers. It is, thus apparent
that the present petition has been filed at the

i nstance of the Chairman and nenbers, al t hough

in the name of the Conmi ssion. W cannot put any
seal of approval to this act of the Conm ssion."

27. We nmay furthernore notice that after the increase of the cadre
strength from 240 to 300, 19 candi dates from Registers A-1, AlIl and C

were noni nated. Qut of these 19 candidates, 3 are not in Haryana G vi
Servi ce (Executive Branch) cadre: Remaining 16 candi dates have been

i ssued show cause notice as to why they should not be repatriated to their
parent departnents, which is again the subject natter of some wit petitions.
28. Al though it is not necessary for us to go into the said question, we
may in passing also place on record that the present State Government had

wi t hdrawn work of selection process from Haryana Public Service

Conmi ssion in view of its constitution and a reference under Article 317 of
the Constitution of India is pending decision.

29. Appel l ants herein indisputably are the sel ected candi dates. The
princi pal question which, however, arises for our consideration is as to
whet her they have, in the facts and circunstances of this case, have a |ega
right to be appointed.

Submi ssion of the | earned senior counsel appearing on behal f of the

appel lants is that the H gh Court did not consider the question as to whether
the posts being vacant, even if the reduced cadre strength is to be nade
operative, whether appointnments could have been made to the 34 posts

whi ch are lying vacant in the share of direct recruits. The fact that (34 posts
are lying vacant even if the cadre strength is taken to be 230 may not be in

di spute but the question of filling up of the vacancies would arise only if
there exists a select Iist fromwhich such vacancies can be filled up
30. The legal principle obtaining herein is not in dispute that the sel ectees

do not have any legal right of appointnent subject, inter alia, to bona fide
action on the part of the State. W may notice sonme of the precedents
operating in the field.

I n Shankarsan Dash v. Union of India [(1991) 3 SCC 47], this Court
hel d:
"7 . It is not correct to say that if a nunber of
vacancies are notified for appointnent and
adequat e nunmber of candidates are found fit, the
successful candi dates acquire an indefeasible right
to be appoi nted which cannot be legitimtely
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denied. Ordinarily the notification nerely anounts

to an invitation to qualified candidates to apply for
recruitment and on their selection they do not
acquire any right to the post. Unless the rel evant
recruitnment rules so indicate, the State is under no
| egal duty to fill up all or any of the vacancies.
However, it does not mean that the State has the
Iicence of acting in an arbitrary nanner. The
decision not to fill up the vacancies has to be taken
bona fide for appropriate reasons. And if the
vacancies or any of themare filled up, the State is
bound to respect the conparative nmerit of the

candi dates, as reflected at the recruitnent test, and
no discrimnation can be permtted. This correct
position has been consistently followed by this
Court, and we do not find any discordant note in

the decisions in State of Haryana v. Subhash

Chander Marwaha, Neel ima Shangla v. State of

Haryana, or Jatendra Kumar v. State of Punjab."

Yet again in RS. Mttal v. Union of India [1995 Supp (2) SCC 230],
this Court held:
"\005It is no doubt correct that a person on the sel ect
panel has no vested right to be appointed to the
post for which he has been selected. He has a right
to be considered for appointnent. But at the sane
time, the appointing authority cannot i gnore-the
sel ect panel or decline to make the appoi nt ment. on
its whins. Wen a person has been sel ected by the
Sel ection Board and there is a vacancy which can
be offered to him keeping inview his nerit
position, then, ordinarily, there is nojustification
to ignore himfor appointnent. There has to be a
justifiable reason to decline to appoint-a person
who is on the select panel. In the present case,
there has been a mere inaction on the part of the
Governnent. No reason what soever, ‘not to tal k of
a justifiable reason, was given as to why the
appoi ntnents were not offered to the candidates
expedi tiously and in accordance with law. The
appoi nt nent shoul d have been offered to M
Murgad within a reasonable tinme of avail ability of
the vacancy and thereafter to the next candidate.
The Central Governnent’s approach in this case
was wholly unjustified."

(Enphasi s suppl i ed)

In Asha Kaul (Ms.) and Another v. State of Jammu and Kashnir
[(1993) 2 SCC 573], this Court held:
"8. It is true that mere inclusion in the select list
does not confer upon the candi dates incl uded
therein an indefeasible right to appointment (State
of Haryana v. Subhash Chander Marwaha; Man
Subrat Jain v. State of Haryana; State of Kerala v.
A. Lakshm kutty) but that is only one aspect of the
matter. The other aspect is the obligation of the
Covernment to act fairly. The whol e exercise
cannot be reduced to a farce. Having sent a
requi sition/request to the Comm ssion to select a
particul ar nunber of candidates for a particular
category, \027 in pursuance of which the
Commi ssion issues a notification, holds a witten
test, conducts interviews, prepares a select list and
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then communi cates to the Governnment \027 the
CGovernment cannot quietly and wi thout good and

valid reasons nullify the whole exercise and tell the
candi dat es when they conplain that they have no

| egal right to appointnment. We do not think that

any Government can adopt such a stand with any
justification today\005"

[See al so A . P. Aggarwal v. CGovt. of NCT of Del hi and Anot her
(2000) 1 SCC 600]

In Food Corpn. O India and Ohers v. Bhanu Lodh and O hers
[ (2005) 3 SCC 618], this Court held:

"14 . Merely because vacancies are notified, the

State is not obliged to fill up all the vacancies

unl ess there is sonme provision to the contrary in

the applicable rules. However, there is no doubt

that the decision not to fill up the vacancies, has to
be taken ‘bona fide and nust pass the test of

reasonabl eness so as not to fail on the touchstone

of Article 14 of the Constitution. Again, if the
vacanci es are proposed to be filled, then the State

is obliged to fill themin accordance with merit
fromthe list of the selected candi dates. Wether to
fill up or not to fill up a post, is a policy decision

and unless it is infected with the vice of
arbitrariness, there'is no scope for interference in
judicial review"

31. It is, therefore, evident that whereas the selectee as such has no | ega
right, the superior court in exercise of its judicial review would not
ordinarily direct issuance of any wit in absence of any pleading and proof of
mal afi de or arbitrariness on its part. Each case, therefore, nust be
considered on its own nerit.

32. Dr. Raj eev Dhawan woul d subnmit that the negative right contenplated

by reason of the aforenentioned decisions should be held to have conferred

a positive right on the selectee so as to hold that if there was no bonafide on
the part of the State or if the State had not assigned any sufficient or cogent
reasons for not appointing the sel ected candidates, the same would give rise

to a legal right in the sel ectees which is although not an unqualified one. It
was further submitted that the right beconme stronger when the sel ection

process is conpleted and the candi dates are sel ect ed.

Whet her we apply the negative test or the positive test, the decision
maki ng process shoul d veer round the question in regard to the lack of bona
fide or an act of arbitrariness on the part of the State. |If |ack of bonafide or
arbitrariness on the part of the State is proved, whether the right is
considered to be a vested or accrued right, or otherwise a negative right, the
superior court may exercise its power of judicial review The judicia
i ntervention would, thus, be possible only when a finding of fact is arrived at
in regard to the aforenenti oned acts of om ssions and conmi ssion on the
part of the State and not otherw se.

33. The question which, therefore, is required to be posed is : can in the
exi gencies of the situation obtaining herein the State be said to have acted
bonafide in not maki ng any appoi nt ment ?

34. The State has serious reservations about the efficacy of the selection
process. It has also reservation in regard to the node and nmanner in which a
deci sion was taken to increase the cadre strength. An inflated cadre strength
wi || have direct repercussions not only in the matter of good governance but

al so the public exchequer. The State while exercising its power to review
the cadre strength is entitled to take note of the entirety of the situation

i ncluding the question as to whether the quantum of work has gone up or the
activities of the State have increased warranting upward revision in the cadre
strength. Wien a review conmittee is constituted under a statute, it has to




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 12 of 15

act strictly in terms thereof. It nust act within its four-corners.

Determ nation of cadre strength on the basis of the representati on made by
the Association or exercise of suo nmotu power by the Chief Mnister wthout
any material having been brought before himfor the purpose of increase in
the cadre strength nmust be deprecated in strongest termns.

35. The High Court, for good and sufficient reasons, was of the opinion
that the State had acted bonafide in issuing the said notification dated

13. 05. 2005. There cannot be any doubt whatsoever that the State in absence
of any other factor was obligated to make appoi ntnments keeping in viewthe
reduced cadre strength. Selection process has several stages. The

Conmi ssion holds a constitutional duty to see that the entire sel ection
process is carried out strictly in accordance with law fairly, inpartially and
i ndependently. The sel ectors appointed by the Conm ssion or its Chairnan
and nenbers are forbidden to take recourse to favouritism Show ng of any
favour to any candi dateon an irrel evant or extraneous consideration would
be contrary to the constitutional norms of equality envisaged under Articles
14 and 16 of the Constitution of India. Fear or favour on the part of the
Conmi ssi on cannot but ‘be condoned.

36. In thi's batch of appeals, we are not concerned with the questions
whi ch have been raised by the State of Haryana in its counter-affidavit in
regard to the acts of om ssion and comm ssion on the part of the

Conmi ssion but there cannot be any doubt whatsoever that there existed a
cloud which is required to be cleared. Unsuccessful candi dates have

| evel | ed serious al l'egations agai nst the nenbers of the Comm ssion. They
may or may not be correct. The Vigilance Bureau has initiated an enquiry
into the whole matter. Such an enquiry should, in our considered opinion

be allowed to be continued unless the State in terns of the report made by
the Vigilance Bureau and upon meki ng an enquiry of its own satisfies itself
that the selection process was not tainted. |Its disinclination to make an
appoi ntnment till then cannot be found fault with. It is not a case where in
vi ew of the provisions of Act No. 4 of 2002 as also the 1930 Rul es, any

pi eceneal appoi ntrment can be nmade. The examination is a conbined
examnation. It is an integrated process. ~ Sel ecti on of candi dates whether in
the civil service or allied service would depend upon the performance of the
candi dates. Preference in the posts is required to be adjusted on the basis of
such performance. Al appointnents, therefore, are inter-Iinked.
Furthernore, no appoi ntnent can be made beyond the posts advertised for.

[ See Ashok Kumar and Qthers v. Chairnman, Banking Service Recruitnent

Board and Qthers (1996) 1 SCC 283]

37. It is, therefore, difficult for us tohold that the decision of the State
was either nmala fide or unreasonable or unfair or arbitrary. It has not been
all eged that the State was acting for unauthorized purpose.

38. We are not oblivious of the constitutional scheme that the decisions
taken by one governnent in public interest itself cannot be a ground for
revi ew thereof at the hands of the successor government. It is not the

government which is in the seat of the power, matters in this behalf, but
what matters is the public interest.

39. M. Dwivedi has drawn our attention to a decision of this Court in
State of Karnataka and Another v. Al India Manufacturers Organi sation and
Q hers [(2006) 4 SCC 683] wherein it was hel d:

"66. Taking an overall view of the matter, it
appears that there could hardly be a dispute that
the Project is a mega project which is in the |arger
public interest of the State of Karnataka and
nerely because there was a change in the
Governnment, there was no necessity for review ng
al | decisions taken by the previous Government,

whi ch i s what appears to have happened. That such
an action cannot be taken every time there is a
change of Governnent has been clearly |aid down

in State of U P. v. Johri Mal and in State of
Haryana v. State of Punjab where this Court
observed thus:

"[1]n the matter of governance of a State or in the
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matter of execution of a decision taken by a
previ ous Governnent, on the basis of a consensus
arrived at, which does not involve any politica
phi | osophy, the succeedi ng Government must be
hel d duty-bound to continue and carry on the
unfi ni shed job rather than putting a stop to the
same. "

There cannot be any doubt in regard to the aforenentioned
proposition of |aw but the question herein is whether public interest would
be subserved by asking the State to proceed to nake appoi nt nments.
Wereas, on the one hand, ‘an action on the part of the State to interfere with
the good work done by the previous government solely on the basis of
change in the regi me nust be deprecated, there cannot however be any doubt
what soever that the successor government cannot blink over the illegalities
comm tted by the previous government. |If illegalities have been conmtted,
the same should be rectified. Wen there exists a reasonabl e apprehension
inthe mnd of the State, having regard to the overall situation including the
post hast'e manner in which actions had been taken, to cause an enquiry to be
nmade and suspend the process of making appointrments till the result of such
enquiry i s obtained, such a decision on its part per se cannot be said to be an
act of arbitrariness or unreasonabl eness.
40. Application of doctrine of |egitinmate expectation or prom ssory
est oppel nust al so/'be considered fromthe aforenentioned viewpoint. A
| egitimate expectation is not the sane thing as an anticipation. It is distinct
and different froma desire and hope. It is based on a right. [See Chancha
CGoyal (Dr.) v. State of Rajasthan (2003) 3 SCC 485 and Union of India v.
H ndust an Devel oprent Corpn. (1993) 3 SCC 499] It is grounded in the
rule of law as requiring regularity, predictability and certainty with the
Government’s dealings with the public. W have no doubt that the doctrine
of legitimte expectation operates bothin procedural and substantive
matters.

In Kul deep Singh v. CGovt. of NCT of Delhi [(2006) 5 SCC 702], this
Court hel d:

"25. It is, however, difficult for us to accept the
contention of the |earned Senior Counsel M Sol

J. Sorabjee that the doctrine of "legitinmate
expectation" is attracted in the instant case.

I ndi sputably, the said doctrine is a source of
procedural or substantive right. (See R v. North
and East Devon Health Authority, ex p Coughlan )
But, however, the rel evance of application of the
said doctrine is as to whether the expectation was
legitimate. Such legitinmate expectation was also
required to be determ ned keeping in viewthe

| arger public interest. Cl aimnts’ perceptions
woul d not be relevant therefor. The State actions

i ndi sputably nust be fair and reasonabl e. Non-
arbitrariness on its part is a significant facet in-the
field of good governance. The discretion conferred
upon the State yet again cannot be exercised

whi nsically or capriciously. But where a change in
the policy decision is valid in law, any action taken
pursuant thereto or in furtherance thereof, cannot
be invalidated."

We also fail to see any reason as to why the doctrine of prom ssory
estoppel will apply in the instant case.
41. Dr. Dhawan has laid strong enphasis on the doctrine of
proportionality and reasonabl eness, draw ng sustenance fromthe dicta of
this Court laid down in Teri GCat Estates (P) Ltd. v. U T., Chandigarh and
O hers [(2004) 2 SCC 130], State of U P. v. Sheo Shanker Lal Srivastava
and OGthers [(2006) 3 SCC 276] and Bonmbay Dyeing & Mg. Co. Ltd. (3)
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(supra)]
Qur attention has al so been drawn to the foll owi ng passage of Sir
W1 liam Wade’s Adm nistrative Law, Ninth Edition, pages 371-372:
"CGoodbye to Wednesbury?
The Wednesbury doctrine is nowin termna
decline, but the coup de grace has not yet fallen
despite calls for it fromvery high authorities. Lord
Slynn said in the Al conbury case, with reference to
proportionality:

| consider that even without reference to the
Human Ri ghts Act 1998 the tine has come to
recogni ze that this principle is part of English
adm ni strative | aw not only when judges are
dealing with Conmunity acts but al so when they

are dealing with acts subject to domestic |aw
Trying to keep the Wednesbury principle and
proportionality in separate conpartnments seens to
nme to be unnecessary and conf usi ng.

and in the Daly case Lord Cooke sai d:

| think that the day will come when it will be nore
wi dely recogni zed that Associated Provincia
Picture Houses Ltd v. Wdnesbury Corpn was an
unfortunately retrogressive decision in English
admnistrative law, in'so far as it suggested that
there are degrees of /unreasonabl eness and that

only a very extrene degree can bring an

adnmi ni strative decision within the legitinnate scope
of judicial invalidation.

Al t hough quoting and synpathizing with these

wei ghty opi nions, and acknow edgi ng that 'the
Wednesbury test is noving closer to
proportionality’, the Court of Appeal has held that
it is not for this Court to performthe burial rites’.
That task rmust be left to the House of Lords, and
meanwhil e the law as | aid down by the House in

the Brind case, in which proportionality was
rejected as part of English law, rmust |inger on
Lord Irvine LC has suggested, in a human rights
context, that "there is a pro-found difference

bet ween t he Convention nmargin of appreciation

and the common | aw test of rationality’, and has
rai sed the question, '"how long the courts wll
restrict their review to a narrow Wednesbury
approach in non-Convention cases, if used to
inquiring nore deeply in Convention cases? The

di fference that he observes is in substance the
same as that detected by the House of Lords, and
his question is whether it will be elimnated by
"spill-over effect’ fromhuman rights and EU | aw,
This is exactly the kind of convergence which
European influences are likely to bring about. It is
evident already in the nunerous references to
proportionality which judges are making freely,

and which are paving the way for its genera

accept ance. "

We, with greatest respect, do not have any such problem This Court
not only has noticed the devel opment of lawin this field but applied the
same al so.

42. The fact that in sone jurisdictions, doctrine of unreasonabl eness is
giving way to doctrine of proportionality is beyond any dispute. [See |Indian
Airlines Ltd. v. Prabha D. Kanan, (2006) 11 SCC 67 and State of U P. v.

Sheo Shanker Lal Srivastava and thers (2006) 3 SCC 276] But, the

devel opnent of law in this field could have been applied only if a case was
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made out. If the State is right inits contention that the selection process
being in cloud, no appointnent can be made, the court by invoking any
doctrine cannot ask the State to do so unless it arrives at a positive and
definite finding that the State’s stand is fraught with arbitrariness. W do
not find any arbitrariness in its act.

43. It may be true that before the High Court the contention raised by the
State was not in regard to the pendency of the Vigilance Enquiry but |ack of
vacancy, but it nust also be noticed that the High Court itself despite
perusing the records naintained by the State has clearly arrived at a finding
that the enquiry by the State Vigilance Bureau had al ready been ordered, it
cannot be ignored. The High Court in fact proposed to adjourn the nmatter
sine die till the enquiry was conpleted, but the sane was not acceptable to
the appel | ants.

44, Mor eover, while enmbarking on a question of this nature, this Court
must take an overview of the entire scenario. It need not keep itself confined
to the stand of the State before the H gh Court alone. Even in a case where
the process of selection gives rise to a doubt in regard to the fairness on the
part of the selecting authorities, there need not be any categorical finding
that the selection process is vitiated. Such a question may have to be posed
and answered in an appropri ate case.

45, There i's anot her conpel ling reason why we think not to i ssue any
direction upon the state to order appointnent of the appellants in the vacant
posts. Section 4 of the 2002 Act |ays down that no appoi ntment can be

made beyond the nunber of posts advertised or against the posts which were
not advertised. |In terns of the aforenmentioned provision, therefore, any
vacancy which had arisen after the advertisenent made in January, 2004 or
after abolition of posts on 13.05.2005, which had not been advertised, cannot
be offered to the appellants herein. ~The Government of Haryana al so states
that 10 posts are kept vacant for unforeseen demands. It was further stated
that on 13.05.2005, 290 officers were hol ding posts agai nst 230 sancti oned
posts. Thus, any vacancy which had arisen by reason of retirenent or death
having regard to Section 4 of the 2002 Act is also not capable of being

of fered to the appellants herein

46. We nust before parting, notice adisturbing feature in this case.
Wher eas according to the Conmission, the State has for \all intent and

purport made it a defunct body although no case therefor has been made out,
the contention of the State, on the other hand, is that although in all the
maters all egati ons nmade by the conpl ai nant have been found to be true but

the enquiry cannot proceed as the Commission is not cooperating with the
State Vigilance Bureau. Indisputably and as has been indicated

her ei nbefore, seven separate wit petitions were filed by unsuccessfu

candi dates. Various conpl aints had al so been received by the State. Four
separate enquiries had been directed to be conducted by the State Vigil ance
Bureau. Allegations have also, rightly or wongly, been nade that the

Conmi ssion had acted in undue haste. W although as at present advised do
not intend to make any observations in regard to the allegations and counter-
al  egati ons nade by the Comm ssion and State against each other, we only

hope and trust that a constitutional authority |ike the Comm ssion should
neither w thhold any docurment nor refuse to cooperate with the State

Vi gilance Bureau in the nmatter of conduct of an enquiry.

If the statenments made by the Conmi ssion are correct, they have
nothing to hide. It would be in the interest of all concerned including the
appel l ants herein to see that the enquiry should be conpleted at an early
dat e.

We direct the State Governnent to take all steps in this behalf. W
woul d al so request the Conmission to render all cooperation to the
authorities of the State Vigilance Bureau

47. For the reasons aforenenti oned, we are of the opinion that no case has
been nade out for interference with the inpugned judgnment of the Hi gh

Court. The appeals are dism ssed accordingly. However, in the facts and
circunstances of this case, there shall be no order as to costs.




