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This appeal is filed by the appellant agai nst the order passed by
the Additional District Judge, Delhi on May 25, 1998 in Suit No. 1036 of
1994 and confirned by the Hi gh Court of Delhi on Novenber 01, 1999
in Cvil Revision Petition No. 506 of 1998 hol ding that Del hi Court has
no jurisdiction to try the suit and the plaint should be returned to the
plaintiff for presentation to proper court.

To appreciate the controversy raisedin this appeal, admtted
and/ or undi sputed facts may be noted. The appel lant-original plaintiff
entered into a 'plot buyer agreenment’ (’'agreement’ for short) with DLF
Universal Limted, respondent No.1l \026 original defendant No. 1 \026 on
August 14, 1985 for purchase of a residential plot admeasuring 264 sq.
nrs. in Residential Colony, DLF Qutub Enclave Conpl ex, Gurgaon,

Haryana. The agreement was in the Standard Form Contract of the first
respondent. According to the appellant, the agreenment was nade in
Del hi. The Head O fice of respondent No.1l was situated in Del hi.

Payment was to be nade in Delhi. The plaintiff paid an anount of

Rs. 12,974/ - (Rupees twel ve thousand nine hundred seventy four only)

towards the first instalnment. It is the case of the appellant that paynent
was made by himin instal ments as per the schedule to the agreenent. In

spite of the paynment of ampunt, the first respondent unilaterally and
illegally cancelled the agreement on April 04, 1988 under the excuse that
the appell ant had not paid dues towards construction of Mdul ar House

to respondent No. 2- original defendant No. 2 - DLF Builders &

Devel opers Pvt. Ltd. The appellant objected to the illegal action of the
first respondent and sent a |legal notice through an advocate calling upon
the first respondent to carry out his part of the contract but respondent
No.1l replied that the agreenent had been cancel |l ed and nothing coul d be
done in the nmatter. The appellant, in the circunstances, was constrained
to file Suit No. 3095 of 1988 on the Oiginal Side of the H gh Court of
Del hi for declaration, specific performance of the agreement, for
possessi on of the property and for permanent injunction

In the prayer clause, the plaintiff stated;

"Therefore, it is nmost respectfully prayed that in the facts
and circunstances stated above, this Hon' ble Court nay
graci ously be pleased to:--

a) pass a decree of declaration to the effect that there is a valid
and existing contract with regard to plot No. L-31/4, DLF Qutab

Encl ave Conpl ex, Gurgaon, Haryana, between the plaintiff and

t he Def endant No. 1;
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b) pass a decree to the effect that the Defendant No. 1 is bound
to abide by the contract, i.e. plot buyer agreenent dated 14.8.85

and the unilateral rescinding/canceling/w thdraw ng of the

contract by the Defendant No. 1 is bad and illegal

c) pass a decree of specific performance directing the

Def endant No. 1 to performits part of the contract by

withdrawing the letter dated 4.4.88 and further accepting the
paynments of the due instalnents with regard to the plot fromthe
plaintiff in accordance with the terns and conditions of the
agreement, and execute a sale deed in favour of the plaintiff after
the full money is paid to the Defendant No. 1 as per clause (22) of
the agreenent;

d) pass a decree of permanent injunction restraining the

Def endants fromallotting, selling, transferring, alienating in any
manner what soever the said plot-No. L-31/4 DLF Qutub Encl ave

Conpl ex, Gurgaon (Haryana) to any person other than the

plaintiff and further restrain themfrominterfering in any nmanner
what soever with the possession or rights of the plaintiff after the
sai d pl ot has been handed over to the plaintiff;

e) pass a decree-of delivery of possession against the

Def endant No. 1 directing himto hand over vacant and peacefu
possession of the plot No. L-31/4 DLF Qutub Encl ave Conpl ex,

Gurgaon (Haryana) to the plaintiff, or in the event, the said plot is
already allotted and handed over to sone other person by the

Def endant No. 1, another plot in the sane Conplex of equival ent

area in identical |ocation be handed over to the plaintiff by the

Def endant No. 1.

On Decenber 09, 1988, a single Judge of the Hi gh Court of Delh
granted interiminjunction in favour of the plaintiff.. A comon witten
statement was filed by both the defendants on March 29, 1989
controverting the claimof the plaintiff on merits. / So far as jurisdiction
of the court was concerned, it was clearly admtted and in paragraphs 18
and 19 it was stated that "jurisdiction of this Hon'ble Court is admtted"
In view of increase in pecuniary jurisdiction of the District Court, Delhi,
the suit cane to be transferred from Hi gh Court of Delhi to District
Court, Delhi on July 12, 1993 and it was re-nunbered as Suit No. 1036
of 1994. On February 17, 1997, the trial court franed issues which did
not include issue as to the jurisdiction of the court obviously because
jurisdiction of the court was not disputed by the defendants. As |late as
on August 22, 1997, i.e. after nore than eight years of the filing of the
witten statenent, the defendants filed an application under Order 6,

Rule 17 of the Code of Civil Procedure, 1908 (hereinafter referred to as
the "Code") seeking anendnment in the witten statenent by raising an
objection as to jurisdiction of Delhi Court to entertain the suit. It was
stated that the suit was for recovery of i movable property situated in
Gurgaon District. Under Section 16 of the Code, such suit for recovery
of property could only be instituted within the local lints of whose
jurisdiction the property was situated. Since the property was in
Gurgaon, Del hi Court had no jurisdiction in the matter. ~On January 16,
1998, the application was all owed and the witten statenment was
permtted to be amended. The anended witten statenment was filed

whi ch al so contained a statenment that the jurisdiction of the court was
"adm tted". On the basis of the anendnent of witten statenent,

however, the |earned Additional District Judge framed an additiona

i ssue as under

"Whet her Delhi Civil court has jurisdiction to try and

entertain the present suit: OPD'?

After hearing the parties, the trial court by an order dated May 25,
1998 upheld the contention of the defendants and rul ed that Del hi Court




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 3 of

9

had no jurisdiction to try the suit. The plaint was, therefore, ordered to
be returned to the plaintiff for presentation to the proper court.
The Court stated;
“In this view of the matter, | have no hesitation in coming to
the conclusion that the suit falls within the anbit of Section 16(d)
of the Code of Civil Procedure and the proviso thereto has no
application on the facts of the present case.

In view of ny above discussion, it is held that the Delh
Cvil Court has no jurisdiction to try the present suit and as such
the Plaint in the present suit is returned to the Plaintiff for
presentation in the Proper Court. Parties through their counsel are
directed to present in the proper Court on 5.6.1998."

Bei ng aggri eved by the said order, the appellant approached the
Hi gh Court by filing Cvil Revision Petition No. 506 of 1998 which al so
canme to be dismissed. ~ Against the said order, the appellant has
approached this Court. Notice was issued on Decenber 06, 1999 and
parties were directed to maintain status quo. On April 17, 2000, |eave
was granted, operation of the judgnent was stayed and the Additiona
Di strict Judge, Tis Hazari, Delhi, was allowed to proceed with the suit
but it was stated that he would not deliver judgment "until further
orders". Status quo granted earlier was ordered to be continued. The
appeal has now cone up for final hearing.

We have heard | earned counsel for the parties.

Ms. Indu Mal hotra, |earned counsel for the appellant contended
that the courts bel ow have conmitted an error of |aw as well as of
jurisdiction in allowing the amendnent in the witten statenment and in
hol ding that Del hi Court had no jurisdiction. She submitted that the
def endants were having their Head Ofice at Del hi, the agreenent had
been entered into at Del hi, paynent was to be nade and in fact nade at
Del hi, breach of agreenent took place at Del hi and hence Del hi Court
had jurisdiction to entertain the suit and the plaintiff could have
instituted the suit in Delhi Court. It was also submtted that the parties
had agreed that the Del hi Court alone had jurisdiction in all nmatters
arising out of the transaction. It was urged that i'n the facts and
circunst ances of the case, the courts bel ow should not have exercised
di scretionary jurisdiction in favour of the party who had filed a witten
statement in which jurisdiction of Delhi Court had been expressly
admtted. The witten statenent was filed in 1989 but an anendnent
application was noved after nore than eight years. Serious prejudice
had been caused to the plaintiff due to delay on the part of the
def endants. Wen the defendants had wai ved the objection as to
jurisdiction by specifically admtting the jurisdiction of Del hi Court,
amendnment ought not to have been allowed by the trial court nor such
order coul d have been confirned by the H gh Court. The |earned
counsel also submtted that even after the amendnment was all owed and
amended witten statenent was filed, in the anmended reply also, the
def endants had stated that the jurisdiction of the court was "admtted".

The counsel submitted that even on nerits, no case had been made
out by the defendants. At the nmpbst, it was a case of accrual of cause of
action in nore than one court. As Cause 28 of the agreenent
specifically provided that the transaction would be subject to the
jurisdiction of Delhi Court, institution of suit in Delhi Court by the
plaintiff could not have been objected to and no order could have been
passed by the trial court holding that it had no jurisdiction and the plaint
was required to be returned to the plaintiff for presentation to the proper
court.

Cl ause 28 of the agreenent reads thus;

"The Del hi High Court or Courts subordinate to it, alone
shall have jurisdiction in all matters arising out of touching
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and/ or concerning this transaction."

Finally, it was submitted that at the time of granting | eave and
admtting appeal, this Court permtted the trial court to proceed with the
matter. Accordingly, the evidence was |led by the parties and the trial is
concluded. In view of the order of this Court, the trial court could not
deliver the judgnent. Considering the fact that the agreement was
executed in August, 1985 and nore than two decades have passed, this
Court may issue necessary direction to the trial court to deliver
j udgrent .

M. Rohatgi, Senior Advocate appearing for the respondents, on
the ot her hand, supported the order passed by the trial court and
confirmed by the High Court. He submitted that the suit relates to
speci fic performance of ‘agreenent relating to i movable property. In
accordance with the provisions of Section 16 of the Code, such suit can
be instituted where the imovable property is situate. Admittedly the
property is situate in Gurgaon (Haryana). Delhi Court, therefore, has no
jurisdiction to entertain the suit - which is for specific performance of
agreenment. of purchase of a plot - i mobvable property - situate outside
Del hi. According to the counsel, even if it was not contended by the
def endants that Del hi Court had no jurisdiction or there was an
admi ssion that Del hi Court had jurisdiction, it was totally irrelevant and
immuaterial. |If the court had no jurisdiction, parties by consent cannot
confer jurisdiction oniit. The counsel also submitted that this is not a
case in which two or nore courts have jurisdiction and parties have
agreed to jurisdiction of one court. According to M. Rohatgi, Section 20
of the Code woul d apply where two courts have jurisdiction and the
parties agree as to jurisdictionof one such courts by restricting their right
to that foruminstead of the other. When Del hi Court had no jurisdiction
what soever, no reliance could be placed either on Section 20 of the Code
or on Clause 28 of the agreenent. The order passed by the trial court
and confirmed by the H gh Court is, therefore, |egal and | awful and the
appeal deserves to be dism ssed, subnitted the counsel

Havi ng heard | earned counsel for the parties and having
consi dered the rel evant provisions of the Code as al'so the decisions cited
before us, in our opinion, the order passed by the'trial court and
confirmed by the H gh Court deserves no interference. As stated above,
it is an adnmitted fact that the suit relates to the recovery of imovabl e
property, a plot admeasuring 264 sq. ntrs. in the Residential Colony \026
DLF Qutub Encl ave Conplex, Gurgaon. It is not in dispute by and
between the parties that the property is situate in Haryana. It is no doubt
true that the defendants are having their Head Ofice at Delhi. It is also
true that the agreenent was entered into between the parties at Delhi. It
al so cannot be denied that the paynment was to be nmade at Del hi ‘and
some instalnents were also paid at Delhi. The pertinent and nmateria
guestion, however, is in which court a suit for specific performance of
agreenment relating to i nmovabl e property would lie?

Now, Sections 15 to 20 of the Code contain-.detail ed provisions
relating to jurisdiction of courts. They regulate forumfor institution of
suits. They deal with the matters of donestic concern and provide for
the multitude of suits which can be brought in different courts. / Section
15 requires the suitor to institute a suit in the court of the lowest grade
conpetent to try it. Section 16 enacts that the suits for recovery of
i movabl e property, or for partition of i movable property, or for
forecl osure, sale or redenption of nortgage property, or for
determ nation of any other right or interest in inmovable property, or for
conpensation for wong to i movabl e property shall be instituted in the
court within the local Iimts of whose jurisdiction the property is situate
Proviso to Section 16 declares that where the relief sought can be
obt ai ned t hrough the personal obedi ence of the defendant, the suit can be
instituted either in the court within whose jurisdiction the property is
situate or in the court where the defendant actually or voluntarily resides,
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or carries on business, or personally wrks for gain. Section 17

suppl enents Section 16 and is virtually another proviso to that section

It deals with those cases where i movabl e property is situate within the
jurisdiction of different courts. Section 18 applies where local lints of
jurisdiction of different courts is uncertain. Section 19 is a specia
provi sion and applies to suits for compensation for wongs to a person or
to novabl e property. Section 20 is a residuary section and covers al

those cases not dealt with or covered by Sections 15 to 19.

Section 16 thus recognizes a well established principle that actions
agai nst res or property should be brought in the forumwhere such res is
situate. A court within whose territorial jurisdiction the property is not
situate has no power to deal with and decide the rights or interests in
such property. |In other words, a court has no jurisdiction over a dispute
in which it cannot give an effective judgnent. Proviso to Section 16, no
doubt, states that though the court cannot, in case of inmmovable property
situate beyond jurisdiction, grant a relief inremstill it can entertain a suit
where relief sought can be obtained through the personal obedi ence of
the defendant.” The proviso is based on well known nmaxim"equity acts
i n personam recogni zed by Chancery Courts in England. Equity Courts
had jurisdiction to entertain certain suits respecting i movabl e
properties situated abroad through personal obedi ence of the defendant.

The principle on which the nmaxi mwas based was that courts coul d grant
relief in suits respecting i movabl e property situate abroad by enforcing
their judgnments by process in personam i.e. by arrest of defendant or by
attachnment of his property.

In Ewing v. Ewing, (1883) 9 AC 34 : 53 LJ Ch 435, Lord Sel borne
observed
"The Courts of Equity in England are, and al ways have
been, courts of conscience operating in personamand not in rem
and in the exercise of this personal jurisdiction they have al ways
been accustoned to conpel the perfornmance of contracts in trusts
as to subjects which were not either locally or ratione domcill
within their jurisdiction. They have done so, as to land, in
Scotland, in Ireland, in the Colonies, in foreign countries."

The proviso is thus an exception to the nain part of the section
whi ch in our considered opinion, cannot be interpreted or construed to
enl arge the scope of the principal provision. It wuld apply only if the
suit falls within one of the categories specified in the mainpart of the
section and the relief sought could entirely be obtained by persona
obedi ence of the defendant.

In the instant case, the proviso has no application. The relief
sought by the plaintiff is for specific performance of agreenent
respecting i movabl e property by directing the defendant No. 1 to
execute sal e-deed in favour of the plaintiff and to deliver possession to
him The trial court was, therefore, right in holding that the suit was
covered by clause (d) of Section 16 of the Code and the proviso had no
application.

I n our opinion, the subm ssion of the | earned counsel for the
appel l ant that the parties had agreed that Del hi Court alone had
jurisdiction in the matters arising out of the transaction has also no force.
Such a provision, in our opinion, would apply to those cases where two
or nore courts have jurisdiction to entertain a suit and the parties have
agreed to submit to the jurisdiction of one court.

Pl ai n reading of Section 20 of the Code | eaves no room of doubt
that it is a residuary provision and covers those cases not falling within
the limtations of Sections 15 to 19. The opening words of the section
"Subject to the linmtations aforesaid" are significant and make it
abundantly clear that the section takes within its sweep all persona
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actions. A suit falling under Section 20 thus may be instituted in a court
wi thin whose jurisdiction the defendant resides, or carries on business, or
personal ly works for gain or cause of action wholly or partly arises.

It is, no doubt true, as submitted by Ms. Mal hotra that where two
or nore courts have jurisdiction to entertain a suit, parties may by
agreenment submt to the jurisdiction of one court to the exclusion of the
ot her court or courts. Such agreenent is not hit by Section 28 of the
Contract Act, 1872, nor such a contract can be said to be against public
policy. It is legal, valid and enforceabl e.

Before nore than thirty years, such question cane up for
consi deration before this Court in Hakam Singh v. Ganon (India) Ltd.,
(1971) 3 SCR 314. It was the first |eading decision of this Court on the
point. There, a contract was entered into by the parties for construction
of work. An agreenent provided that notw thstandi ng where the work
was to be executed, the contract ’'shall be deenmed to have been entered
i nto at- Bonbay’ ~and Bonbay Court '’ al one shall have jurisdiction to
adj udi cate’ the dispute between the parties. The question before this
Court was whether the court at Bonbay al one had jurisdiction to resolve
such di spute.

Uphol di ng the contention and considering the provisions of the
Code as al so of the Contract Act, this Court stated

"By Cl ause 13 of the agreement it was expressly stipul ated
bet ween the parties that the contract shall be deened to have been
entered into by the parties concernedin the city of Bonbay. In
any event the respondents have their principal office in Bonbay
and they were liable in respect of a cause of action arising under
the ternms of the tender to be sued in the courts of Bonmbay. It is
not open to the parties by agreenent to confer by their agreenent
jurisdiction on a court which it does not possess under the Code.
But where two courts or nore have under the Code of G vi
Procedure jurisdiction to try a suit or proceedi ng on agreenent
between the parties that the dispute between them shall be tried
in one of such courts is not contrary to public policy. Such an
agreenment does not contravene Section 28 of the Contract Act."

(enphasi s suppli ed)

Hakam Si ngh was foll owed and principle | aid down therein
reiterated in several cases thereafter. (See @ obe Transport Corporation
v. Triveni Engineering Wrks & Anr., (1983) 4 SCC 707, A. B.C.

Lamnart (P) Ltd. & Anr. v. A P. Agency, Salem (1989) 2 SCR 1, Pate
Roadways Ltd., Bombay v. Prasad Trading Co., (1991) 4 SCC 270,

R S.D.V. Finance Co. (P) Ltd. v. Shree Vallabh dass Wrks Ltd.,
(1993) 2 SCC 130, Angile Insulations v. Devy Ashnore India Ltd. &
Anr., (1995) 4 SCC 153, Shriram City Union Finance Corporation Ltd.
v. Rama M shra, (2002) 9 SCC 613, New Moga Transport Co. v. United
India Insurance Co. Ltd. & Others (2004) 4 SCC 677).

The question, however, is whether Delhi Court has jurisdiction in
the matter. |If the answer to that question is in the affirmative, the
contention of the plaintiff nust be upheld that since Delhi Court has al so
jurisdiction to entertain the suit and parties by an agreenent had
submitted to the jurisdiction of that court, the case is covered by Section
20 of the Code and in view of the choice of forum the plaintiff can be
conpel l ed to approach that court as per the agreenent even if other court
has jurisdiction. |1f, on the other hand, the contention of the defendant is
accepted and it is held that the case is covered by Section 16 of the Code
and the proviso to Section 16 has no application, nor Section 20 woul d
apply as a residuary clause and Del hi Court has no jurisdiction in the
matter, the order inpugned in the present appeal cannot be said to be
contrary to law. As we have already indicated, the suit relates to specific
performance of an agreenent of imovable property and for possession
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of plot. It is, therefore, covered by the main part of Section 16. Neither
proviso to Section 16 would get attracted nor Section 20 (residuary

provi sion) would apply and hence Del hi Court |acks inherent jurisdiction

to entertain, deal with and deci de the cause.

The Hi gh Court considered the subm ssion of the plaintiff that
Del hi Court had jurisdiction to entertain the suit but negatived it. The
Court, after referring to various decisions cited at the Bar, concluded;

"Fromthe aforesaid principles |aid down by the Suprene
Court it is abundantly clear that where the parties to a contract
agreed to vest jurisdiction to a particular Court although cause of
action has arisen within the jurisdiction of different Courts,
i ncluding that particular Court, the sane cannot be said to be void
or to be against the public policy. It was also nade clear in the
sai d decision that if however a particular Court does not have any
jurisdiction to deal with the matter and no part of cause of action
has arisen within the jurisdiction of that Court, the parties by their
consent and nutual agreenent cannot vest jurisdiction in the said
Court. Therefore, a clause vesting jurisdiction on a Court which
ot herwi se-does not have jurisdiction'to decide the matter, would
be voi d as being against the public policy."

We are in agreenment with the above observations and hol d that
they lay down correct proposition of law

Ms. Mal hotra, then contended that Section 21 of the Code,
requires that the objection to the jurisdictionnust be taken by the party
at the earliest possible opportunity and in any case where the issues are
settled at or before settlement of such issues. In the instant case, the suit
was filed by the plaintiff in 1988 and witten statenent was filed by the
def endants in 1989 wherein jurisdiction of the court was "admtted . On
the basis of the pleadings of the parties, issues were franed by the court
in February, 1997. In view of the adm ssion of jurisdiction of court, no
issue as to jurisdiction of the court was framed. It was only in 1998 that
an application for amendment of witten statenment was filed raising a
pl ea as to absence of jurisdiction of the court. Both the courts were
wholly wong in allowi ng the amendnment -and in ignoring Section 21 of
the Code. Qur attention in this connection was invited by the |earned
counsel to Hira Lal v. Kali Nath, (1962) 2 SCR 747 and Bahrein
Petrol eum Co. v. Pappu, 1966 (1) SCR 461.

W are unable to uphold the contention. The jurisdiction of a
court may be classified into several categories. ~The inportant categories
are (i) Territorial or local jurisdiction; (ii) Pecuniary jurisdiction; and (iii)
Jurisdiction over the subject matter. So far as territorial and pecuniary
jurisdictions are concerned, objection to such jurisdiction has to be taken
at the earliest possible opportunity and in any case at or before settlenent
of issues. The lawis well settled on the point that if such objection is not
taken at the earliest, it cannot be allowed to be taken at a subsequent
stage. Jurisdiction as to subject matter, however, is totally distinct and
stands on a different footing. Were a court has no jurisdiction over the
subject matter of the suit by reason of any linmtation inposed by statute,
charter or commission, it cannot take up the cause or natter. An order
passed by a court having no jurisdiction is nullity.

In Hal sbury’s Laws of England, (4th edn.), Reissue, Vol. 10; para
317; it is stated,;

317. Consent and wai ver. Were, by reason of any
limtation i nposed by statute, charter or conm ssion, a court
is without jurisdiction to entertain any particular claimor
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matter, neither the acqui escence nor the express consent of
the parties can confer jurisdiction upon the court, nor can
consent give a court jurisdiction if a condition which goes to
the jurisdiction has not been performed or fulfilled. Were
the court has jurisdiction over the particular subject nmatter of
the claimor the particular parties and the only objection is
whet her, in the circunstances of the case, the court ought to
exercise jurisdiction, the parties may agree to give
jurisdiction in their particular case; or a defendant by
entering an appearance w thout protest, or by taking steps in
the proceedings, may waive his right to object to the court
taki ng cogni zance of the proceedings. No appearance or

answer, however, can give jurisdictionto a linted court, nor
can a private individual inpose on a judge the jurisdiction or
duty to adjudicate on a matter. A statute limting the
jurisdiction of a court nmay contain provisions enabling the
parties to extend the jurisdiction by consent."

I'n Bahrein PetroleumCo., this Court also held that neither consent
nor wai ver. nor-acqui escence can confer jurisdiction upon a court,

ot herwi se inconpetent to try the suit. It is well-settled and needs no
authority that 'wherea court takes upon itself to exercise a jurisdiction it
does not possess, its decision amounts to nothing.” A decree passed by a

court having no jurisdiction is non-est and its validity can be set up
whenever it is sought to be enforced as a foundation for a right, even at
the stage of execution or in collateral proceedings. A decree passed by a
court without jurisdiction is a coramnon judice.

In Kiran Singh v. Chaman Paswan, (1955) 1 SCR 117 : AIR 1954
SC 340, this Court decl ared;

"It is a fundanental principle well established that a decree
passed by a court without jurisdiction is a nullity and that its
invalidity could be set up whenever and it is sought to be enforced
or relied upon, even at the stage of execution and even in
coll ateral proceedings. A defect of jurisdiction \005 strikes at the
very authority of the court to pass any decree, and such a defect
cannot be cured even by consent of parties." (enphasis supplied)

The case on hand rel ates to specific performance of a contract and
possessi on of immovable property. Section 16 deals with such cases and
jurisdiction of conpetent court where such suits can be instituted. Under
the said provision, a suit can be instituted where the property is situate.
No court other than the court where the property is situate can entertain
such suit. Hence, even if there is an agreement between the parties to the
contract, it has no effect and cannot be enforced.

In Setrucharlu v. Mharaja of Jeypore, 46 |'A 151 : AIR 1919 PC
150, a suit was instituted in subordinate court for possession of nortgage
property partly situated in Vizagapatam and partly in a Schedule District
to which the provisions of the Code did not apply. No objection as to
jurisdiction of the court was taken by the defendant and the decree was

passed. | n appeal, however, such objection was taken by the defendant.
Rel ying on Section 21 of the Code, the H gh Court overruled the
obj ection. The defendant approached the Privy Council. Uphol ding the

contention and partly reversing the decree, the Judicial Comrittee of the
Privy Council stated;

"The | earned Judges of the Court of Appeal thought that the
matter was nmet by Section 21 of the Code, which provides that no
objection as to the place of suing shall be allowed by any appellate
court unless the objection was taken in the court of First Instance,
which in this case had adnittedly not been done. Their Lordships
cannot agree with this view This is not an objection as to the
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pl ace of suing; it is an objection going to the nullity of the order
on the ground of want of jurisdiction." (enphasi s suppli ed)

In New Mofussil Co. Ltd. & Another v. Shankerlal Narayandas
Mundade, AIR 1941 Bom 247 : |ILR 1941 Bom 361, alnost a simlar
guestion came up for consideration before the H gh Court of Bonbay.
In that case, a suit for specific perfornmance of contract and possession of
i movabl e property situated at Dhulia was filed in the Court of First
Cl ass Subordi nate Judge, Dhulia against defendant No. 1 \026 Conpany in
liquidation. The registered office of the Conmpany was in Bonbay and
the agreement was finally concluded in Bonmbay. It was, therefore,
contended that Dhulia Court had no jurisdiction to try the suit. It was,
however, held by the High Court that the case was covered by C ause (d)
of Section 16 of the Code, the Proviso had no application and since the
property was situated at Dhulia, Subordinate Judge, Dhulia had
jurisdiction to entertain and try the suit. (See also Anand Bazar Patrika
Ltd. v. Biswanath Prasad, AR 1986 Pat 57)

In the instant case, Del hi Court has no jurisdiction since the
property is not situate within the jurisdiction of that court. The trial court
was, therefore, right in passing an order returning the plaint to the
plaintiff for presentation tothe proper court. Hence, even though the
plaintiff is right in-submitting that the defendants had agreed to the
jurisdiction of Delhi Court and in the original witten statenment, they had
admtted that Del hi Court had jurisdiction and even after the anmendnent
inthe witten statenent, the paragraph relating to jurisdiction had
remained as it was, i.e. Delhi Court had jurisdiction, it cannot take away
the right of the defendants to challenge the jurisdiction of the court nor it
can confer jurisdiction on Delhi Court, which it did not possess. Since
the suit was for specific performance of agreement and possession of
i movabl e property situated outside the jurisdiction of Delhi Court, the
trial court was right in holding that it had no jurisdiction

The | earned counsel for the appellant drew out attention to Rule 32
of Order XXI of the Code which relates to execution. |It, however,
presupposes a decree passed in accordance with aw.  Only thereafter
such decree can be executed in the manner laid down /in Rules 32, 34 or
35 of Order XXI. Those provisions, therefore, have no rel evance to the
guestion raised in the present proceedings.

For the foregoing reasons, in our opinion, no case has been nade
out by the appellant against the order passed by the trial court and
confirmed by the Hi gh Court. The appeal, therefore, deserves to be
di smissed and is accordingly dismssed. 1In the facts and circunstances
of the case, however, there shall be no order as to costs.




