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The Judgrment of the Court was delivered by
D. P. MOHAPATRA, J. Leave granted.

Appel | ant Haresh Dayaram Thakur and respondent No. 3 Pitanbar Dayaram
Thakur are brothers. Raj Kunmari Pitanbar Thakur Respondent No. 4 is wife of
respondent no. 3. The dispute raised inthe case centres round the flat
bearing No. 16/199 at Ramakri shna Nagar, Khar, (W, Mnmbai, belonging to
the Maharashtra Housing and Area Developnent Authority, Munbai (for short

" MHADA' ). The MHADA had granted lease of the said flat to one N. H

Kri shanan, who transferred his right, title and interest thereunder to one
Mannmeet Si ngh Chadha under an-agreenent of transfer dated 7th April, 1986.
By the agreenent for transfer dated 21.11.1989 the right, title and
interest of the flat was purchased by the appellant for a consideration of
Rs. 3,45,000. The appellant al so became a nmenber of the society of flat
owners of the building called Mlody Cooperative Housing Society of which
the flat in question is a part. Theappellant had applied to MHADA for
regul ari sation of allotnent of the flat in his nane. In Decenber 1992 on a
routine inspection of the prem ses the Estate Manager of MHADA reported
that the property was in occupation of the appellant and his fanily nenbers
i ncl udi ng respondent No. 3, though it stood in the name of N/H Krishnan
and therefore, they were unauthorised occupants of the flat. On receipt of
the report a proceeding was initiated under section 66(1) of the

Mahar ashtra Housi ng and Devel opnent Act, 1966 (for short 'the Act’). In
pursuance of the order dated 23.4.1997 MHADA evicted all the unauthorised
occupants fromthe flat and seal ed the sane. In the said order | eave was
given to the present appellant to establish his claimin respect of the
property in light of the deed of transfer dated 21.11.1989 and ot her
docunents executed by the allottee in his favour. Subsequently, after

exam ning the rel evant docunments MHADA regul arised the allotnment of the
flat in favour of the appellant by an order under the Act.

On 19.9.1998 respondent no. 3 filed Wit Petition No. 5072/98 before the
Bonbay Hi gh Court chall enging the order of eviction passed by MHADA under
section 66(1) of the Act against him It was the case of the respondent no.
3(wit petitioner) that he had also contributed a sumof Rs. 1,25,000 for
the purpose of purchase of the flat alongwith his brother, the appell ant
herei n, though the docunents stood in the nane of the latter. A Division
Bench of the High Court disposed of the Wit Petition by the order dated
7.10.1998 directing, inter alia that the conpetent authority of NMHADA woul d
re-examne the clainms of the respondent No. 3 as well as the appellant
herein and pass a speaking order in accordance with the law. In conpliance
with the directions of the H gh Court the conpetent authority of NMHADA
passed the order dated 18.12.1998 rejecting the claimof respondent no. 3
and confirming the allotment/regularisation of the flat in the nanme of the
appel -1 ant .
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The respondent Nos. 3 & 4 challenged the order dated 18.12.1998 of MHADA by
filing a wit petition under Articles 226 and 227 of the Constitution, Wit
Petition No. 510/99, asserting their title to the property. They prayed for
a wit of certiorari or any other appropriate wit, direction or order
under Article 226 of the Constitution of India quashing the order of the
Appel l ate Authority dated 23.4.1997 and the eviction order dated
18.12.1998; for a wit of Mandanus or any appropriate wit, direction or
order directing MHADA and its Estate Manager and the respondent no. 7 in
the wit petition (appellant herein) to restore to them possession of the
flat No. 16/199 at Ranmkri shna Nagar, Khar (W, Minbai and for issue of a
wit of mandanus to MHADA to regul arise allotnment of the said flat in
favour of the wit petitioners and for an interimdirection restoring
possession of the flat to them after obtaining possession thereof from
respondent No. 7 (ap-pellant herein).ln the said wit petition the H gh
Court by the order dated 6.3.1999 appointed a conciliator with regard to
the dispute between the parties:. The relevant portion of the order reads
thus :

"By consent of the Petitioners and Respondent No. 7 hereto, Shri H Suresh,
Retired Judge of the Bonbay H gh Court, is appointed as Conciliator with
regard to di spute between the Petitioners and Re-spondent No. 7 relating to
Flat No. 16/199. Mel ody Co-operative Housing Society Ltd., Ramakrishna
Nagar, 9th Road, Khar, Munbai - 400 052 including the issue of title,

regul ari sati on/ possession and conpensation, if any.

The parties agree and undertake to this Court that the decision of the
Conciliator will be final and binding on both the parties.

Court Receiver, Hi gh Court, Bonbay is hereby appointed as Receiver of
aforesaid Flat No. 16/199, with a further direction to take fornal
possession of the said flat from Respondent No. 7, and appoi nt Respondent
No. 7 as his agent, on nonthly royalty of Rs. 1,000 to be deposited with
the Conciliator, subject to the final award. The Receiver shall not insist
tor security and shall not display his board at the suit flat.

The learned Conciliator is requested to submt his report/award, and
preferably within six nonths."

In pursuance of the said order Justice H. Suresh (Retired) held neetings on
20.4.99, 5.7.99, 25.7.99, 8.8.99 and on 24.8.99 in presence of the counse
for the parties. In the mnutes of the Meeting held on 8.8.99 it was
recorded :

"After hearing both the parties, the Conciliator suggested that the matter
could be settled on the petitioner paying an anount -as may be fixed by the
Conciliator, to the Respondent, the petitioner would be entitled to the
flat in question and would be put in possession. The parties agreed to the
above and requested the Conciliator to settle on these lines, ‘and the
Conciliator to fix all the relevant terns, including the requirenent the
petitioner foregoing his claimfor the ancestral flat i.e. 18/224,

R K. Nagar .

The Meeting is now adjourned to 24th Aug., 1999 at 4.30 p.m when the
Advocates will nmke all the rel evant subm ssions which will enable the
Conciliator to fix the amount and the other terns of settlenent.”

In the minutes of the last neeting held on 24.8.1999 the Concili ator
recorded that both the advocates have conpleted their subm ssions in
respect of the ampunt to be paid by the petitioner to the respondent to
enable the Conciliator to fix the anbunt as noted in the | ast neeting; that
both the advocates stated that there are no further subm ssions to be nade.
In the concluding portion of the mnutes of the said neeting it is recorded
"accord-ingly these proceedi ngs come to an endi ng excepting the Concili ator
will make a report to the Hi gh Court incorporating the terns of
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settlenent”. The Conciliator in his report dated 31.8.1999 which was sent
to the High Court stated inter alia, that after taking into account all the
subm ssi ons nmade by both the parties and after considering all the rel evant
docunents and papers and pl eading he (Conciliator) proposes to settle the
di spute in the manner set out in the report. The proposals in the
Conciliator’s report included the stipulation i.e. (1) that on petitioner’s
(respondents 3 & 4 herein) paying a sumof Rs. 4,00,000 to respondent no. 7
(appel l ant herein) he shall vacate the flat No. 16/199 and the petitioners
shal |l be put in possession thereof; (2) Petitioner No. 1 (Respondent 3
herein) shall forego and relinquish all his clains in respect of flat No.
18/ 224 Sunshi ne Co-operative Housing Society Ltd. 9th Road, Khar, Minba

400 052.; (3) that on the basis of the above settlement, the possession of
the said Flat No. 16/199 by the Petitioners be regularised in their favour
by the Maharashtra Housi ng and Area Devel op-nent Authority (Respondent No.
2) and that in view of the settlenent respondent No. 7 (appellant herein)
wi Il have no cl ai m what soever in respect of flat No. 16/199 and the wit
petitioners (Respondent 3 & 4 herein) will have no cl ai mwhat soever in
respect  of flat no. 18/224. The other stipulations of the settlenent set
out inthe report are not very material for the purpose of the present

case. It isrelevant to state here that the so called 'proposal’ by the
Conci liator was not signed by the parties, nor were its terns disclosed to
the parties by the Conciliator. As submitted by Sri Tulsi |earned Sr

counsel appearing for the appellant the report was sent by the Conciliator
in a sealed cover to the H gh Court directly.

The appellant filed an objection against the report of the Conciliator
setting out various grounds of challenge. A Division Bench of the H gh
Court summarily rejected the objections raised against the Conciliator’s
report. Referring to the statenment in the previous order dated 6.3.1999
that the parties agreed to undertake to the Court that the decision of the
Conciliator would be final and binding on both the parties the D vision
Bench was of the opinion that when the Conciliator has been appointed for
taking a decision, with the consent of the parties no anobunt of objections
raised in the formof appli-cation can be entertained at all. (enphasis is
m ne). Division Bench observed in the order "but in the present case, at
the time when conciliator was agreed to be appointed, clear cut
under st andi ng was there between the parties to given to finality". The
conclusion arrived at by the Court as expressed in paragraph 4 of the order
reads :

"The net result of the matter is that the report filed by the conciliator
shall be treated as the Order in the Wit Petition and parties’ rights wll
be governed thereunder. Petition is disposed of accordingly. G vi
Application is disposed of."

The said order is under challenge in this appeal filed by the respondent
No. 7 of the writ petition

The Arbitration and Conciliation Act, 1996, as the nane itself suggests,
deals with two types of proceeding: arbitration proceedi ngs and
conciliation proceedings. Wile provisions relating to arbitration
proceedi ngs are con-tained in part-1 in which are included Chapters 1 to X,
the conciliation proceedings are dealt with in part-I1LI which includes
sections 61 to 81. On perusal of the provisions of the Act the position is
mani fest that a clear distinction is maintained in the statute between
arbitrati on proceedi ngs and conciliation proceedi ngs.

Section 61 which deals with Application and Scope of the provisions, in
part-111 provides, inter alia, that save 3s otherw se provided by any | aw
for the time being in force and unless the parties have ot herw se agreed,
this Part shall apply to conciliation of disputes arising out of |ega

rel ati onship, whether contractual or not and to all proceedings relating
t her et o.

In section 64 provision is nmade that the appointnent of conciliators shal
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be by agreenment of parties or if the parties agree they may request a
suitable institution or a person to appoint a conciliator on their behalf.
In section 65 it is provided, inte.r alia, that on being appointed the
conciliator shall request each party to submit to hima brief witten
statenment describing the general nature of the dispute and the points at

i ssue. Each party shall send a copy of such statenent to the other party.

Section 67 which nakes provision regarding role of conciliator pro-vides in
sub-section (1) that the conciliator shall assist the parties in an

i ndependent and inpartial manner in their attenpt to reach an amcable
settlenent of their dispute. In sub-section (2) thereof, it is provided
that the conciliator shall be guided by principles of objectivity, fairness
and justice, giving consideration to, anong other things, the rights and
obligations of the parties, the usages of the trade concerned and the

ci rcunst ances surrounding the dispute including any previous business
practices between the parties. In sub-section (4) of section 67 it is laid
down that the conciliator may, at any stage of the conciliation

proceedi ngs, nake proposals for a settlement of the dispute. Such proposals
need not be in witing and need not be acconpanied by a statenment of the
reasons therefor. Section 69 contains the provision regardi ng comunication
bet ween conciliator and parties whether orally or in witing and about the
pl ace of meetings etc. in section 70 provision is made regardi ng di scl osure
of information. Therein it is provided, inter alia, that when the
conciliator receives factual information concerning the dispute froma
party, he shall disclose the substance of that information to the other
party in order that the other party nmay have the opportunity to present any
expl anati on whi ch he considers appropriate. In the provision to the section
it is stated that when a party gives any information to the conciliator
subject to a specific condition that it he kept confidential, the
conciliator shall not disclose that information to the other party. Under
section 72 it is laid down that each party nmay, on his own initiative or at
the invitation of the conciliator, submit to the conciliator suggestions
tor the settlement of the dispute.

Section 73 in which provision is nade regarding settlenent agreenent reads
as follows :

"73. Settlenment agreenment - (1) Wien it appears to 'the conciliator that
there exist elenments of a settlenent which may be acceptable to the
parties, he shall fornmulate the ternms of a possible settlenment and submt
themto the parties for their observations. Alter receiving the
observations of the parties, the conciliator may reformulate the terns of a
possi bl e settlenent in the light of such observations.

(2) If the parties reach agreenent on a settlenent of the dispute, they nay
draw up and sign a witten settlenent agreenent. |f requested by the
parties, the conciliator may draw up, or assist the parties in draw ng up,
the settl enment agreenent.

(3) Wien the parties sign the settlenment agreenent, it shall be final and
bi nding on the parties and persons claim ng under themrespec-tively.

(4) The conciliator shall authenticate the settlenent and furnish a copy
thereof to each of the parties.”

Section 74 provides that the settlenent agreenment shall have the sane
status and effect as if it is an arbitral award on agreed terns on the
substance of the dispute rendered by an arbitral tribunal under section 30.

Section 75 which incorporates in the statute the confidentiality clause
provi des that notwi thstandi ng anything contained in any other |aw for the
time being in force, the conciliator and the parties shall keep
confidential all matters relating to the conciliation proceedings.
Confidentiality shall extend also to the settlement agreement, except where
its disclosure is necessary for purposes of inplenentation and enforcenent.
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Section 76 wherein provision is made regarding termnation of conciliation
proceedi ngs i s extracted hereunder

"76. Termi nation of conciliation proceedings - The conciliation proceedi ngs
shal | be term nated -

(a) by the signing of the settlenment agreenent by the parties on the date
of the agreenent; or

(b) by a witten declaration of the conciliator, after consultation wth
the parties, to the effect that further efforts at conciliation are no
| onger justified, on the date of the declaration; or

(c) by a witten declaration of the parties addressed to the conciliator to
the effect that the conciliation proceedings are term nated, on the date of
t he declaration; or

(d) by a witten declaration of a party to the other party and the
conciliator, if appointed, to the effect that the conciliation proceedings
are ternmnated, on the date of the declaration

Section 77 contains the provision that the parties shall not initiate,
during the conciliation proceedings, any arbitral or judicial proceedings
in respect of a dispute that is the subject-matter of the conciliation
proceedi ngs except that a party may initiate.arbitral or judicia
proceedi ngs where, in his opinion, such proceedi ngs are necessary for
preserving his rights.

At this stage it will be convenient to referto section 30, which is a
provision in Chapter VI dealing with maki ng of arbitration award and
term nation of proceedings. Section 30 reads as follows:

"30. Settlement: (1) It is not inconpatible with an arbitration agree-nent
for an arbitral tribunal to encourage settlenent of the dispute and, with
the agreenent of the parties, the arbitral tribunal may use nediation
conciliation or other procedures at any tinme during 'the arbitra
proceedi ngs to encourage settl enent.

(2) If, during arbitral proceedings, the parties settle the dispute, the
arbitral tribunal shall term nate the proceedi ngs and, if requested by the
parties and not objected to by the arbitral tribunal, record the settlenent
inthe formof an arbitral award on agreed ternmns.

(3) An arbitral award on agreed terns shall be made in accordance with
section 31 and shall state that it is an arbitral award

(4) An arbitral award on agreed terms shall have the same status and effect
as any other arbitral award on the substance of the dispute.”

Fromthe statutory provisions noted above the position is manifest that a
coneiliator is a person who is to assist the parties to settle the dispute
bet ween t hem ami cably. For this purpose the conciliator is vested with w de
powers to decide the procedure to be followed by hi muntranmmel ed by the
procedural |laws |ike the Code of Civil Procedure or the Indian Evidence
Act, 1872. When the parties are able to resolve the dispute between them by
nmut ual agreenent and it appears to the conciliator that there exists an

el ement of settlenent which nmay be acceptable to the parties he is to
proceed in accordance with the procedure laid down in section 73, formul ate
the ternms of a settlenent and make it over to the parties for their
observations; and the ultinmate step to be taken by a conciliator is to draw
up a settlenment in the light of the observations nade by the parties to the
terns formulated by him The settlenment takes shape only when the parties
draw up the settlement agreenent or request the conciliator to prepare the
same and affix their signatures to it. Under sub-section (3) of section 73
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the settlenment agreenent signed by the parties is final and binding on the
parties and persons claimng under them It follows therefore that a
successful conciliation proceeding cones to an end only when the settl enent
agreement signed by the parties comes into existence. It is such an
agreement which has the status and effect of |legal sanctity of an arbitra
award under section 74.

In the case in hand, as appears fromthe materials on record, no such
procedure as prescribed under part-111 of the Act has been foll owed by the
conciliator. The conciliator appears to have hel d sonme neetings with the
parties in which there was di scussion and thereafter drew up the so called
settl enent agreenent by hinmself in secrecy and sent the sane to the court
in a sealed cover. Naturally the so called settlenent agreement drawn up by
the conciliator does not bear the signatures of the parties. As the

i mpugned order shows the said settlenent has been given a status higher
than an arbitral award in _as nuch as the court has refused to even
entertain any objection against -the said settlement agreement reiterating
the position that the settle-nent arrived at by the conciliator will be

bi nding on the parties. The conciliator who is a forner judge of the High
Court and the | earned Judge who passed the inpugned order failed to take
note of the provisions of the Act and the clear distinction between an
arbitration proceeding and a con-ciliation proceeding. The |earned judge in
passi ng the inpugned order failed to notice the apparent illegalities
conmitted by the conciliator in drawing up the so called settl enent
agreenment, keeping it secret fromthe parties and sending it to the Court

wi t hout obtaining their signature on the same. The position is well settled
that if the statute prescribes a procedure for doing a thing, a thing has
to be done according to that procedure. Thus the order passed by the Hi gh
Court confirmng the settlenent agreenent received fromthe conciliator is
whol |y unsupport abl e.

Accordingly, the appeal is allowed. The order dated 6.10.1999 passed by the
H gh Court of Bonbay in Cvil Application No. 7117 of 1999 is set aside.
The settl enent agreenent dated 31.8.1999 filed by Justice H Suresh before
the High Court is also set aside. The Hi gh Court is directed to dispose of
the Wit Petition afresh on nmerit in accordance with law. Parties to bear
their own costs.




