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BHARUCHA, J.

| have had the advantage of ~ reading the judgment and
order proposed by ny learned Brother, the Hon ble M.
Justice K Ramaswany. | agree with the order but, ' very
respectfully, now set out ny reasons therefor.

The all eged contemor, Dr.  D.C. Saxena, has filed a
wit petition (C.WP. No.432/95) in this Court in the public
interest seeking to recover fromthe then Prine Mnister
M. P.V. Narasimha Rao, expenditure incurred for the private
use of Indian Ar Force aircraft and helicopters  and
consequential reliefs. The alleged contemor appeared in
person when the wit petition was called out on 17th July,
1995, for adnission before a Bench conprised of the Chief
Justice of India, the Hon ble M. Justice A°M Ahmadi, and
the Hon’ble M. Justice S.C. Sen. The Bench sent for the
Solicitor General for India and directed himto verify the
contents of the wit petition, which was ordered to be
listed after two weeks. On 7th August, 1995, the wit
petition was listed before a Bench conprised of ‘the Chief
Justice of India and S.C. Sen and K S. Paripoornan, JJ. The
Solicitor General ©placed the original record before the
Court and, after perusing the same and hearing the alleged
contemmor, the wit petition was sumarily dism ssed.

The alleged contemor filed a second wit petition
(No. D17209/95) making the Chief Justice of India the
respondent thereto. He prayed that it be declared that the
respondent was unfit to hold the office Chief Justice of
India; that the respondent be stripped of his citizenship
that an F.1.R be registered against the respondent for
conmitting forgery and fraud; for a direction that the
respondent be prosecuted under the Prevention of Corruption
Act, and for other reliefs. The all eged contemor submitted
that it was inproper for the respondent to have heard the
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earlier wit petition and that the respondent had attenpted
but failed to browbeat the alleged contemor; the dismssa
of the earlier wit petition without recording the reasons
therefor invited the conmit, "So nuch for the vaunted
adherence to the twin principles of transparency and
accountability”. The ground for the relief which the alleged
contemmor sought, inter alia, were:

-"for causing fabrication of court

pr oceedi ngs 7th August ,

1995. ... ...... "

-"for wilfully and advertently

viol ating the fundanental rights of

not only the petitioner as an

i ndividual, but that of the people

of India.......... s

-"for violation of the sacred oath

of office by the respondent:;

-"for deliberateand wilful failure

to perform fundanental duties and

stultifying their performance by

the petitioner"; and

-"for allow ng his son who is

practising in the Supreme Court to

stay wth him in his official

resi dence, and presunably m susing

official facilities and prestige of

of fice of Chief Justice of India™

The al | eged contemmor added that during the pendency of
the wit petition, the respondent "may be advised to proceed
on |leave, so that ~he may not directly or ‘indirectly
i nfl uence any of the judges hearing the matter".

The second wit petition cane up for admission before a
Bench conprised of Verma, J. and two of us (N P. Singh and
S. P. Bharucha, JJ). After hearing the alleged contemor, the
second wit petition was disnissed, the follow ng ' order
bei ng passed

"The several averments inthe wit

petition are scandalous and it is

surprising that the petitioner, who

is, said to be a Professor in -a

Uni versity, has chosen to draft and

file such a wit petition. His

understanding of the neaning of

Article 32 of the Constitution, is

to say the | east, preposterous. The

all egations made are reckless and

di sclose irresponsibility on the

part of the petitioner. This wit

petition is wholly m sconcei ved and

is an abuse of he process of the

Court. The petition has no nerit.

The wit petition is, therefore,

di smi ssed.

In view of the attitude of the

petitioner even at the hearing,

when he persisted in this stand

and, on our asking him reiterated

that he stood by the scandal ous

avernent made therein consider it

our duty to issue to the petitioner

a notice to show cause why

proceedings to punish him for

contempt of this Court should not

be initiated agai nst  him The

Registry to take the necessary
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steps for registering the matter as
a contenpt petition. The petitioner
who is present in person is given
noti ce of the contenpt petition. He
is required to file his reply
within four weeks to show cause why
proceedi ngs for contenpt shoul d not
be initiated agai nst hi m We
request t he | ear ned Solicitor
General to assist the Court in this
contenpt matter.

List the matter after notice of the
date filed by Registry is given to
Dr. D.C. Saxena and the Solicitor
CGeneral . "

Pursuant to the order the alleged contemor was served

a contenpt notice,~ which drew his attention
owi ng contents of the second wit petition

i) Page 4 Para-9

".... it was inproper for Justice
Ahmadi to hear it."

ii) Page 5 Para-10

" That Justice Ahnmadi ' s ut nost

rel uct ance to perform hi s
f undanent al - duties and
constitutional obl i gations was
apparent, when after failing to
br owbeat the

petitioner,................ ..
iii) Page 6 Para-14
e To this Justice
Ahmadi  responded that he (the
Solicitor GCeneral) was there to
assist the Court, contrary to the
evi dence of the Court proceedi ngs.
iv) Page 6 Para-15

............... and wi t hout
recording reasons for dismssing
the petition. So nmuch for the

vaunted adherence to the twin
principles of transpar ency and
accountability."”

v) Page 6 Para-17

R The cour se of
action by Justice Ahradi , in
dealing with the grouse of the
petitioner and di smi ssi ng hi s
petition, is totally unj ust,
unfair, arbitrary and unlawful. It
isin flagrant violation of the
mandat es of Article 14 of the
Constitution, which. "runs like a
gol den thread" through it and is
the foundation of justice and fair
play......... "

vi) Page 7 Para-18(c)

"For causing fabrication of court
proceedi ngs of 7 August, 1995, and
not ment i oni ng t he fact of
appear ance of the Solicitor
General, would Justice Ahmadi not
be liable to prosecution under the
rel evant provisions of the Indian
Penal Code, in consonance with the
ti me-honoured maxim "Be you ever

to

t he
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so high, the law is above you?"
vii) Page 7 Para-18(d)

“Can Justice Ahmadi be allowed to
take shelter behind the cloak of
judicial immunity, in the facts and
circunstances of the instant case,

particularly when unl i ke the
President of |India, who cannot be
i mpl eaded in civil or crimna

proceedi ngs" during

xi > Page 8 Para-18(h)

"For allow ng his son who is
practising in the Suprene Court, to
stay with him in his official
resi dence, and presumably m susing
official facilities and prestige of
of fice of Chief Justice of India,
is not Justice Ahnmadi |iable to be
prosecut ed under the Prevention of
Corruption Act, in view of  the
rati o decidendi of ~ Veeraswam ’s
case?"

xii) Page 8 Para-18(i)

"I's Justice Ahmadi not liable to
pay from his pocket not only the
legitimate costs incurred by the
petitioner in C.WP. No.432 of 1995
and the present petition, but also
the 1oss caused to the  public
exchequer by non-payment- of dues
with 18% interest by Shri P.V.N
Rao?"

xiii) Page 8 7th line from the
bott om

PR excl udi ng any Judge who
owes his elevation to the -apex
Court to Justice Ahmadi. Further
during its pendency. Justice Ahnadi
may be advi sed to proceed on |eave,
so that he may not directly or
indirectly influence any of the
Judges hearing the matter."

his term of office,” he enjoys no
such constitutional protection?
viii) Page 7 Para-18(e)

" For wilfully and advertently
viol ating the fundanental rights of
not only the petitioner as an
i ndividual, but that of the people
of India, who are ultimtely
sover ei gn, as stated in t he
Preanble to the Constitution, has
not Justice Ahmadi forefeited any
| egal protection, even it if were
avail abl e to hin®"

i Xx) Page 8 Para-18(f)

"What are the | egal consequences of
the violation of the sacred oath of
of fice by Justice Ahnadi ?"

x) Page 8 Para-18(g)

"For deliberate and wilful failure
to perform his fundanental duties
and stultifying their perfornance
by the petitioner, should not
Justice Ahmadi be stripped of his
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citizenship, because duties alone

can confer the corresponding | ega

and constitutional rights?"

xiv) Page 9 Prayer

(a) Declare the respondent unfit to

hold office as Chief Justice of

I ndi a;

(b) Strip the respondent of his

citizenship;

(c) Direct the registration of an

F.I. R against the respondent under

the I ndi an Penal Code for

conmmitting forgery and fraud;

(d) Direct t he respondent’s

prosecution under the Prevention of

Corruption Act.

The alleged contemmor filed witten subnmissions in
reply to the contenpt notice. His first subm ssion was that
the Bench which had heard and’ disnmissed the second wit
petition ‘had been constituted by the respondent, who had
thereby beconme a judge in his own cause. The second wit

petition was, accordingly, not listed before a court
conpetent to dispose it of, so that the order of its
di smssal was non est, and it was still deened to be

pendi ng. The contenpt notice was, therefore, premature. The
witten subnmissions then dealt wth the portions of the
second wit petitions which had been indicated in the
contenpt notice and reiterated the same, except only that it
was subnmitted that the allegation about fabrication of the
court proceedi ngs of - 7th August, 1995, was "sonewhat

unhappily worded". It was subnmitted thereafter ‘that the
Contenpt of Courts Act was a |l egacy of British inperialism
and, while appropriate to a "banana - republic", was
i nconpatible with a denocratic, people's polity; it was a

| aw- 1 ess | aw because it fused the offices of the prosecutor
and the judge and "belongs wth the infanmous &/ Spanish
Inqui sition". After his signature at the foot of the witten
subm ssions, the alleged contemmor added in hand, "N B. If
sonme passages seemstrident or pungent, the defendant is

willing to suitably nodify them"
The contenpt notice came up before this Bench on 15th
April, 1996. The foll owi ng order was then passed:

"Pursuant to the notice issued by
this Court the Contemmor Dr. D.C.
Saxena is present today in person

He has stated that he woul d nodify
the of fending portions noted in the
show cause notice in Item (ii),
(iv), (vi), (vii), (viii), (x),
(xii), (xiii) and Wi shes to
wi t hdraw unconditionally itemXxiv,
paras B and C.

The learned Solicitor General has
poi nted out that even if the
Cont emmor wi t hdr aws or files
statenent in the nodified form what
the Court required to do i s whether
his statenents made in the wit
petition originally filed
constitute contenpt of the Court or
not and his nodification of the
above statenents would not be of
mat eri al reliance for
consi deration. Since the contemor
seeks tine to submt the show cause
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in the nodified |anguage which he

wi shes to place before the Court,

at his request the matter is

adjourned to My 2, 1996 at 2.00

p.m The Registry is directed to

supply conplete set of papers to

| earned Solicitor General."

Pursuant to this order the alleged contemor subnitted
a statenent of nodifications. In regard to Item (ii) of the
contenpt notice, the anended version read

"The petitioner di scer ned

rel uctance on the part of the

presiding judge to allow the relief

clai med, which was in public
interest, and actuated by t he
desire to "preserve and pr ot ect
public property," wi t hout any

personal nmalice.”

In respect of Item(iv), it read :
"That ~Justice Ahrmadi -~ ultinmately
di sm ssed the petition, observing
that the Governnent of India was
capabl e of realising the dues from
Shri Rao (which it had not done in
two years) and w thout recording
the reasons for dismssing the
petition, for which lapse it _has
often berated Hi gh Courts, in
pur suance of the twi n principles of
transparency and accountability."
In respect of Item(vi), it read:
"For inaccurate recording of the
court proceedi ngs of 7 August,
1995, and not nentioning even the
fact of appearance of the Solicitor
General for the respondents, ~what
responsibility would ensue on the
presi di ng j udge, who di ctated
t henP"

In respect of item(vii), it read:
"When under t he Constitution,
judges of superior courts do not,
unli ke the President of India,
enjoy total immunity during their
termof office, can the presiding
judge be allowed to make such a
cl ai m for w ong-doi ng?"

In respect of item(viii), it read

"For wviolating t he f undanent a

rights of not only the petitioner

as an individual, but also that of
the people of India, who are
ultimately sovereign, as stated in
the preanble to the Constitution

has not Justice Ahmadi sent wong
signals to the entire judiciary, of
which he is the head?"

In respect of item(x), it read :

" For failure to perform his
fundanental duties and i npeding
their per f or mance by t he
petitioner, should not Justice
Ahrmadi be regarded as accountable
to the people of India, because
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duties al one can confer t he

cor respondi ng | egal and

constitutional rights?"

In respect of item(xii), it read :

"Who would be liable to reinburse

the legitimate costs incurred by

the petitioner in CWP. No.432 of

1995, and the present petition, and

the huge 1oss caused to the public

exchequer, because of persistent

default in paying them by Shr

P.V. Narasi nha Rao, with 18%

i nterest?"

In respect of item(xiv), it read :

"(Prayers) (b) and (c) may kindly

be treated as deleted."

The matter was heard on 2nd May, 1996. The Solicitor
General, appearing amcus curiae, suggested at the outset
that the ~'alleged contermor would be advised to take |ega
counsel before proceeding further. but the suggestion was
not heeded. The Solicitor General drew our attention to what
has been set out above. He submitted that the avernents in
the second wit petition were nmade and remained on the
record; they were ex-facie contumaci ous. The alleged
contemmor had sought to delete sone of these avernents and
nodi fy some others but had expressed no regret for what he
had al ready said. Even the nodified averments were
cont urmaci ous.

The all eged contemmor submitted that he had the
greatest respect for this Court and that he had expressed
the sane in his reply to the contenpt ~notice. The
nodi fi cations that he had made i'ndi cated hi s own
fallibility, for he had used exaggerated |anguage in the
second wit petition. He subnitted that the certified copy
of the first order in the earlier wit petitions did not
indicate that the Solicitor General had appeared am cus
curiae. He drew attention to the judgnment of this Court in
C. Ravi chandran lyer vs. Justice A M Bhattacharjee & Os.,
1995 (5) S.C. C. 457, in support of his subm ssion that the
respondent to the second wit petition was liable to be
prosecuted under the Prevention of  Corruption act for
allowing his son "who is practising in the Supreme Court, to
stay with himin his official residence, and presumably
m susing official facilities and prestige of office of Chief
Justice of India". He said that the factual basis for this
submi ssion were articles in a newspaper and a news nagazi ne.
He submitted that he had acted for the public good and that
Sections 4 &5 of the Contenpt of Courts Act applied. He
al so contended that the Contenpt of Courts Act was violative
of the Constitution, but did not enlarge upon the
contention.

Article 129 of the Constitution of India provides that
the Supreme Court shall be a court of record and shall have
all the powers of such a court including the power to conmt
for contenpt of itself. Any act done or witing published
which is calculated to bring a court or a judge into
contenpt or to lower his authority or to interfere with the
due course of justice is a contenpt of the court: scurril ous
abuse of a judge or court, or attacks on the persona
character of a judge are acts of contenmpt. ( See R Vs.
Gey, (1900) 2 QB. 36). "The object of the discipline
enforced by the court in the case of contenpt of court is
not to vindicate the dignity of the court or person of the
j udge, but to prevent undue interference with the
adm ni stration of justice". ( Helnmore Vs. Smith, (1886) 35
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Ch. D. 449). This is not to say that judicial decisions may
not be subjected to criticism they can, but not the judges
who took them Lord Atkin in Anbard vs. A.G for Trinidad
and Tobago, (1936) A.C. 322, said: "The path of criticismis
a public way: the wong headed are pernmitted to err therein
provided that nenbers of the public abstain frominmputing
i nproper notives to those taking part in the admnistration
of justice, and are genuinely exercising a right of
criticism and not acting in nalice or attenpting to inpair
the adnministration of justice, they are imrune. Justice is
not a cloistered virtue: she nust be allowed to suffer the
scrutiny and respectful, even though outspoken, comrents of
ordi nary nmen." In Re. A G of Canada and Al exander et al
(1976) 65 D.L.R (3rd) 608, a newspaper was held by the
Supreme Court of the Northwest Territories of Canada to have
conmitted contenpt for alleging a "cover-up" by court
officials, participated in by ~a Suprene Court judge, to
shield a public” figure from adverse publicity. In New
Zeal and a  solicitor was held by the Court of Appeal to have
conmitted contenpt for alleging that in a previous case
judges had been guilty of forgery, fabrication of evidence
and partiality; in the court’s opinion, "there could not be
a clear case of a serious contenpt of court................
" (Re. Wseman, (1969) NZLR 55). The contenpt jurisdiction is
not, therefore, to be found in "banana republics" but in
denocraci es that abide by the rule of law. It is intended to
uphol d the authority and dignity of the courts of |aw which
on behalf of the State, deliver Justice and protect the
public confidence that is reposed in them

The contenpt notice to the alleged contemor pursuant
to the order of dismssal of the second wit petition was
i ssued in exercise of the power of this Court, recogni sed by
Article 129 of the Constitution, to punish for contenpt of
itself. The issue of the constitutionality of the Contenpt
of Courts Act is, therefore, not- germane.

The earlier wit petition came-up for adm ssion on 17th
July, 1995. The Solicitor General ‘was, admttedly, called by
the Bench and asked to look into the papers. The ninutes
show the Solicitor General as having appeared "for the
respondent”. Since the Solicitor GCeneral appeared on being
called by the Bench, plainly, he could not have appeared
"for the respondent." Hi s appearance was wongly recorded.

The matter was |isted again on 7th August 1995. On that
occasi on the appearance of the Solicitor General was not
shown in the mnutes, but, admttedly, he appeared and
showed to the Bench the original record. After seeing it and
hearing the alleged contemor, the earlier wit petition was
di sm ssed. According to second wit petition, [(the alleged
contemor asked the Bench "whomthe Solicitor General was
representing, since he could not appear for a private party,
nanely, the President of the Congress Party. To this Justice
Ahrmadi responded that he was there to assist the  court
contrary to the evidence of the court proceedings."  Upon
this basis the alleged contemor stated in the second wit
petition that the respondent (the Chief Justice of India)
had caused "fabrication of court proceedings on 7th August,
1995 and was, therefore, liable to prosecution under the
rel evant provisions of the Indian Penal Code." The rel evant
prayer of the second wit petition was that an F.1.R be
regi stered agai nst the respondent under the Indian Pena

Code for conmtting "forgery and fraud". The alleged
contemmor, who 1is, | understand, a Professor of English,
could have had no doubt of the grave inport of the words
"fabrication’, 'forgery’ and 'fraud' . He also knewthemto

be of fences under the |I|ndian Penal Code". The nodification
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made by the alleged contemmor of the averments in this
regard is that the respondent was responsi bl e for
"inaccurate recording of the proceedings of 7th August,
1995," and the prayer is sought to be deleted. The
nodi fication does not speak of inadvertant inaccurate
recording or express any regret for the allegations of
fabrication, forgery and fraud. The allegation of inaccurate
recordi ng, as made, suggests that such recording was
deliberate and there is, therefore, no nore than sone
noderati on of |anguage. The allegations of fabrication

forgery, fraud and inaccurate recording of proceedings are
made in respect of a judge in the performance of his
judicial function. They are of a nbst serious character.
They are intended to |ower the authority of and respect for
the court and the office of the judge.

Upon the same facts there are allegations in the second
wit petition that the respondent violated his oath of
office and failed to performhis fundanmental duties. The
sunmary di'sm ssal of a wit petition by a judge is not a
violation of his oath or fundanental duties; at worst, it
m ght be —a judicial error. The dismissal of a wit petition
cannot warrant the charge of violation of his oath by a
Judge; and, in ny book, no nobre serious charge against a
judge can be nmade. = What the all eged contemor conveniently
does not nention account is that the three |earned judges
(including the respondent) who constituted the Bench found
no merit in the earlier wit petition and dism ssed it. The
suggestion of the alleged contemor in paragraph 15 of the
second wit petitionthat the earlier wit petition was
di sm ssed by the respondent suggests that ~the other two
judges counted for nothing, and this is also contenpt. The
al | egations are scurrilous and scandalise the court.

It is the duty of the Chief Justice of a court to
assign judicial work to his brother judges. It was,
therefore, the duty of the respondent to assign the second
wit petition to a bench to hear it. By doing so he did not,
as is alleged, becone a judge in his own cause., It 1is
contenpt to inply, as the alleged contemor does, that the
respondent would assign it to a bench which would not pass
an order adverse to him It is also contenpt to inply that
judges would be so anenable. To plead that the Bench that
heard the second wit petition could not have heard it and,
therefore, could not have dismssed it and that it is deened
to be still pending is to add to the contenpt. These
al l egations are also ained at bringing the adm nistration of
justice into disrepute.

The second wit petition alleged that the respondent
had allowed "his son, who is practising in the Supreme
Court, to stay with him in his official residence and
presunably mis-using official facilities and prestige of
of fice of Chief Justice of India" and sought his prosecution
under the Prevention of Corruption Act. The allegation and
prayer are not sought to be nodified. The allegation is not
in any way connected with the disnmissal of the earlier wit
petition. It is brought 1in for no reason other than to
vilify the respondent in connection with his official duties
and position. How irresponsible the allegation is shown by
the fact that, according to the alleged contemor hinself,
it is based only wupon what he read in articles in a
newspaper and a news nagazi ne.

| have dealt with what seemto nme to be the principa
contenpts; | agree broadly wth the discussion by brother
Ramaswany, J. of the other allegations nmade by the all eged
cont emmor .

The all eged contemor has sought the protection of
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Sections 4 and 5 of the Contenpt of Courts Act. Wat he has
witten in the second wit petition is neither a fair and
accurate report of the proceedings of the earlier wit
petition nor a fair criticism thereof. The principle
underlying these provisions is, therefore, not applicable.

For the reasons aforesaid, | find the alleged contemor
to be in contenpt.

Having regard to the gravity of the contunacious
statements, the recklessness with which they are made, the
i nt emrper at eness  of their |language, the node of their
publication in a wit petition in this court and the all eged
contemor’s influential position in society, | do not think
that punishnent only in the nature of a fine would be
adequate. A contemmor such as the present nust al so undergo
i mprisonnent.

Accordingly, the alleged contermmor is convicted for
contenpt and sentenced to undergo sinple inprisonment for a
period of « threenmonths and to pay a fine in the sum of
Rs. 2,000/ - (Rupees two thousand). In default of such paynent
within three nonths, the alleged contemmor shall wundergo
further sinple inprisonment for a period of one nonth.




