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ACT:

Arbitration-Contract for Purchase of African cotton-
Provision for arbitration wunder ~statutory  bye-Ilaws on
failure-Application  in court for  filing of  arbitration
agr eement - Power of Court-Validity of contract - I ndi an
Arbitration Act, 1940 (10 of 1940), ss. 20, 46-Foreign
Exchange Regul ation Act, 1947 (7 of 1947), SS. 5, 21Bye-laws
of East India Cotton Association Ltd., Bonbay-Bye | aw 48A

HEADNOTE:

The appel l ant entered into an agreenent with the respondent
to purchase African raw cotton. The agreenent -included a
clause that the contract would be subject tothe " usua
Force Majeure clause ", the Bye-laws of East India Cotton
Association Ltd., Bonbay, except bye-law 35, the said Bye-
| aws having statutory force, and to the jurisdiction of the
Bonbay Hi gh Court. Cause 6 of the agreenent provided that
the buyers were to obtain inport licence fromthe Governnent
of India, failing which the seller would be entitled either
to carry over the goods at the cost of the buyers or cal
upon themto take i medi ate delivery on paynent in British
East Africa, and in default to sell the goods in British
East Africa and claimthe deficit, if any between the
contractual price and the price obtained on re-sale. Cause
7 further provided that notw thstanding the inport  policy
foll owed by the Government of India in respect of the inport
of the contracted goods, the buyers would be bound to obtain
the necessary inport |licences and communicate the nunbers
thereof to the sellers on specified dates, failing which cl
6 would operate. The buyers did not perform the contract
and the sellers after notice to themre-sold the goods and
thereafter clained the deficit which the, buyers refused to
pay. The sellers invoked the arbitration clause and the
rules contained in bye-law 38A of the Bye-laws and others
following it, which conferred on the Chairman of the Board
of Directors of the East India Cotton Association Ltd., the
power of selecting the arbitrator or arbitrators, and
applied to the Hgh Court under s. 20 of the Indian
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Arbitration Act for filing the agreenent and referring the
dispute to arbitration. The buyers resisted and the tria
judge dism ssed the application, but the Court of appea
reversed that decision. It was urged in this Court on
behal f of the buyers that (1) cls. 6 and 7 contenplated
acquisition of property or Exchange in Africa and thus
i nvol ved a breach of S. 5 of the Forei gn Exchange Regul ati on
Act, since no general or special exenption had been granted
thereunder by the Reserve Bank, (2) that the expression "
subject to the usual Force Majeure clause " was vague and
uncertain and rendered the agreenent void, (3) that the
application of bye-law 48A et seq left no powers in the
Court to act under sub-ss. (1) and (4) of S. 20n

1021

of the Arbitration Act and the section was thus inapplicable
and (4) that the | aw applicable to the case was the |law of
British East Africa and not that of India.

Hel d, that the contentions nust fail

The provisions of  sub-ss. (2) and (3) of s. 21 of the
For ei gn Exchange Regul ati on Act, properly construed, left no
manner of doubt that they contenplated matters which were
within the prohibition of S. 5 of the Act and had the effect
of engrafting on the agreenent of parties a term that it
woul d be for the decreehol der before he could enforce the
decree or order of 'the court to obtain the permssion of the
Reserve Bank and were thus designed to prevent the non-
performance of the contract under a cover of “illegality.

The contract involved no actual or- contingent right to
acqui sition of property abroad, and even assuming it did, it
was saved by s. 21 of the Act subject to its conditions.
The agreenent was thus enforceable.

Nor was the contract void for uncertainty. It was clear
fromjudicial decisions that a reference to "force najeure "
nmeans the saving of the performng party from the
consequence of factors beyond his control. The condition in
respect of "force majeure " did not, therefore" make the
contract vague. Further, the use of the word " usual nade
it clear that the clause could be nmade certain by  evidence
and so it was protected by S. 29 of the Contract Act.
Lebeaupin v. CriSpin, [1920] 2 K B 714, referred to.
British Industries v. Patley Pressing, [1953] 1 All ER 94
and Scamell (G and Nephew Ltd. v. Quston (H C. and J.
G ) [1941] A C. 251, distinguished.

Bi shop & Baxter Ld. v. Anglo-Eastern Trading & Industria
Co. Ld., [1944] |.K B. 12, Shanrock S. S.-Co. v. Storey,
(1899) 5 Corn. Cas. 21, Hillas & Co. v. Arcos Ltd.,” [1932]
Al E.R 494 and Adamastos Shipping Co. Ltd. v. Angl o-Saxon
Petrol eum Co. Ltd., L,959) A C 133, relied on.

Al though by s. 46 of the Arbitration Act, the Bye-laws, if
i nconsistent wth the provisions of the Act, nust prevail
it was not correct to say that their application “made the
Courtfunctus officio under s. 20 of the Act. It nust not be
over| ooked that although the present was a case of statutory
arbitration governed by its own rules, the court wunder S
20(4) of the Arbitration Act had two distinct powers, (1)
of judicially considering whether or not the arbitration
agreenment should be filed in court and (2) whet her there
should be a reference to the arbitrator or arbitrators
appointed by the parties or selected by it. Since in the
instant case the parties had by their agreement enpowered
the Chairman of the Board of Directors of the East India
Cotton Association, Ltd., to select the arbitrator or
arbitrators, the court could send the agreenent to himto be
dealt with under the pro, cedure laid by the said Bye-|aws.
1022
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Whet her the |law of the country where the contract is nmade or
of the country where it is to be performed should apply is
sonetines a nmatter of presunption. But the decl ar ed
intention of the parties overrides such presunption. VWer e
there is no such declaration, the intention may be inferred
from the terns and nature of the contract and the genera
ci rcunst ances of the case

In the instant case, since the parties agreed that in case
of dispute the Bonbay H gh Court woul d have jurisdiction and
the arbitration clause indicated arbitration in India, there
could be no doubt that the Indian | aw was to apply.

N. V. Kwi ck Who Tong v. Janes Finlay & Co., [1927] A.C
604, Hamyn & Co. v. Tallisker Distillery, [1894] A C. 202
and Spurrier v. La Coche, [1902] A C. 446 (P.C. ), referred
to.

JUDGVENT:

Cl VI L APPELLATE JURI SDI CTI ON:~ Givil “Appeal No. 73 of 1961
Appeal fromthe judgnent and order dated January 23, 1961
of the Bonbay Hi gh Court, in Appeal No. 5 of 1960.

C. K. Daphtary, Solicitor-Ceneral of India, Purshottam
Tricundas, F. S. Narinman, Suresh D. Parekh and |I. N. Shroff,
for the appellants.

M K. Nanbiar, K S. Cooper, Anil Dewan, RaMesh A. Shroff,
S. N Andley, J. B. Dadachanji, Rameshwar Nath and P. L.
Vohra, for the respondents.

1961. February 27. - The Judgment of the Court was delivered

by
Hl DAYATULLAH, J.-This is an-appeal (with certificate) by
Messrs. Dhanraj amal  Gobi ndram agai nst” a judgnment. - of the

Di vi sional Bench of the H gh Court of Bonbay, by ‘which a
petition under s. 20 of the Indian Arbitration Act was held
to be nmintainable and the decision of the |earned 'Judge
(Original Side) who held otherwise, was reversed. The
respondents are Messrs. Shanji Kalidas & Co. (a registered
firn, who were the petitioners in the H gh Court.

The facts of the case are as follows: On Cctober 24, 1957,
Messrs. Dhanraj amal Gobi ndram (referred to as  buyers,
hereafter) entered into an agreement with Messrs. Shanj’i
Kalidas & Co. (referred to as sellers, —hereafter), for
purchase of 500 bal es of African raw cotton. The contract
was in the formof a letter

1023
witten by the sellers and confirmed by the buyers. The
mat eri al portions of the letter, whi ch bears No.
SK/ Bonf 13/ 2014 and was stanped as an agreenent,’ are as
fol | ows:
"W confirm having sold to you African raw
cotton on the following terns and conditions
subj ect to the usual Force Mjeure C ause:
Descri pti on: ARBP 52 F. A Q Crop/58
Quality : 500 (Five Hundred) bales.
Price : at Rs. 1,401 nett per candy
Cl F Bombay.
Paynent : Agai nst shi ppi ng docunents in
Bonbay.
Packi ng : 420 |bs. approximately per
bal e.
Shi pnent Febr uary/ March 1958.
Rermarks: The terms and conditions on the
reverse form part of the contract. Thi s

contract is subject to the Bye-laws of East
I ndia Cotton Association, Ltd., Bonbay, other
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than the bye-law 35 for arbitration on Quality
in case of East African cotton.

Terms and Conditions.

1. The shipnent is subject to any cause
beyond seller’s or seller’s shipper’s contro
and is also subject to availability of
freight.

5. Thi s contract is subject to t he
jurisdiction of the Hi gh Court of Bonbay.

6. It will be the duty of the buyers to
obtain the inmport licence and to communicate
the nunber thereof to the sellers imediately
on the sane being obtained but in any event,
not later than 20th February, 1958, and in the
event of  their failure to do so for any
reasons  whatsoever including the reason that
the Governnent of India may not allow the
i mports ~ of the contracted goods, the sellers
shall - be entitled at their discretion either
to carry over the goods, in which event the
buyers shall pay to the seller all carry over
charges in addition to the contracted price or
to call” upon the buyers to pay for the
contracted  goods and take inmedi ate delivery
thereof in. British East Africa and upon

1024

the buyers failing to do so, to sell the
contracted goods at Kanpal a or Monbasa at the
rates . preval ent there in convenient lots and
as and when it nay be practicable to do so at
the risk and account of the buyers and to
claimfromthem any deficit that arise between
the contracted price and such resale price and
al so all expense incidental thereto.

7. Even if the Governnent of India may
announce the inport policy of the contracted
goods in such nanner that only the consuners
would be entitled to obtain the licences, it
will be the duty of the buyers to see that
necessary inport licences for the contracted
goods are obtained in the consumers’ name _or
in the joint nanes of thenselves and those of
the consuners the intention being that in all
eventualities it is the duty of the buyers to
obtain |icences under any policy that may be
foll owed by the Governnment of India for the
i mport of the contracted goods and to
conmuni cate the number thereof to the sellers
within the time as specified hereinabove and
on the buyer’'s failure to do so all the
eventualities contenplated under clause 6
shal | operate."

By a letter dated Novenmber 30, 1957, the
contract was |later amended by the parties as

foll ows :
" Wth reference to the above nent i oned
contracts we her eby confirm that, i f

necessary, we shall carry over the contracted
goods for two nonths, nanely, March and Apri

and you will pay as the carry over charges
for the same. The interest payabl e under such
carry over charges wll be at the rate

preval ent in Mnbasa.
The other terns and conditions remain unaltered..."
The contract was not performed. The sellers wote as nany
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as five letters between March 1, 1958, and May 26, 1958,
before they received a reply fromthe buyers dated June 3,
1958. By that tinme, the sellers had carried forward the
contract, and also invoked their right of resale after
giving notice, and claimed Rs. 34,103. 15 nP. for which a
debit note had been issued. This note was returned by the
buyers with a letter of June 3, 1958, stating that the
contract was

1025

void and/or illegal", that they were not obliged to perform
it, that there was no right of any sale on their., account
and/or on their behalf, and that the alleged" sale was not
bi nding upon them [Ex. " D" (Colly) No. 6.]

The sellers then invoked the arbitration clause of the
agreenment and Bye-|law 38-A of the Bye-laws of the East India
Cotton Association, Ltd., Bombay, and noved the Bonbay High
Court, on the Oiginal Side,~under s. 20 of the Indian
Arbitration Act, requesting that the agreement be filed in
Court 'and the dispute referred to arbitration. The buyers
appeared,  and resisted the petition on grounds which they
set forth in-affidavits filed fromtine to tine. By their
first affidavit dated July 31, 1958, the buyers contended

that cls. 6 and 7, quoted above, were unlawful, as the
l[iability created under them anpbunted to a contravention "
of the inport policy of Governnent of India " and the

Forei gn Exchange Regul ation Act, 1947, ‘and the Rules nmade
t hereunder. They contended that, in view of ‘the invalidity
of the contract as a whole, the arbitration clause in the
agreement was not binding, and that the agreenment could not
be filed. In the second affidavit which was filed on
February 4, 1959, they added the reason that the words "
subject to the usual Force Majeure Clause " were vague and
uncertain, and nade the contract’ void ab-initio, as. there
was no consensus ad item between the parties. They
contended that the con. tract being void, the arbitration
clause was also void. By yet another affidavit filed on
February 27, 1959, they averred that the Iletter dated
Novermber 30, 1957, was void, being in contravention of the
I nport Trade Control Act and the Foreign Exchange Regul ation
Act and the Rules nmade under the two Acts, inasnmuch as the

consi deration was one forbidden by law and was likely to
defeat the provisions of law. They also stated that the
words " if necessary " in that letter rendered the contract

void ab initio for vagueness and uncertainty.

The case was heard by K T. Desai, J. (as he then war,). On
March 3, 1959, the |earned Judge dism ssed

1026

the petition as not maintainable on the ground that ,the
di spute was about the legality or validity of the contract
i ncluding the agreenent about arbitration, and that such a
di spute could only be considered under ss. 32 and 33 of the
Arbitration Act by the Court and not by the arbitrator in a
reference wunder s. 20 of the Act. He declined to consider
the question under the fornmer sections, because the petition
had not asked for that relief, observing that if by a proper
petition the question were raised, it would be decided.
Agai nst the order of the |learned Judge (0. S.), an appea
was filed by the sellers. This appeal was heard by
Chainani, C J. and S. T. Desai, J. on April 28, 1959. The
| earned Judges held that a claimwas made by the sellers and
was denied by the buyers; that there was thus a dispute
arising out of or inrelation to a contract as contenplated
by Bye-law 38-A; that in showi ng cause against the petition
under s. 20, the buyers had averred that the contract was
illegal and void; and that such a question could be decided
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by the Court before naking the reference. The | earned
Judges pointed out that a petition under ss. 32 and 33 of
the Indian Arbitration Act questioning the existence or
validity of an arbitration agreenent was not to be expected
fromone maki ng a claimunder a contract, that the plea was
always likely to be raised by one resisting the petition
and that when such a plea was raised, the Court nmust decide
it, even though the proceedings be under s. 20 of the Act
for naking a reference. The case was, therefore, remanded
with the follow ng direction:

" As the respondents have challenged the validity of this
agreement, the Court wll have to decide this question
before passing further orders in the matter. Accordingly we
set aside the order passed by M. Justice K T. Desai
di smissing the petitionfiled by the petitioners, and renand
the mtter to the trial court for deciding the objections,
rai sed by the respondent under sub-section (3) of section 20
of the Act, tothe arbitration agreenent being filed in
Court, | and then disposing of the matter in accordance wth
l aw. "

1027

When the case went back for retrial, the buyers filed their
fourth affidavit on Novenber 16, 1959. They stated in that
affidavit that Bye-law 38-A was a statutory Bye-law of the
East India Cotton /Association, Ltd., Bonbay, a recognised
Institution under the Forward Contracts Regul ation Act, No.
74 of 1952, and that s. 46 of the Arbitration Act was ap-
plicable. They contended that inasnmuch as the Bye-laws of
t he Associ ati on prescri bed a di fferent machi nery
inconsi stent with and repugnant to s. 20 of the Arbitration
Act, the latter section was inapplicable, and ‘that the
petition was inconpetent. By his order dated Novenber 26
and 27,1959, K. T. Desai, J. hold that the petition did not
di scl ose sufficient materials, and that the sellers were not
entitled to have the agreenent of reference filed, or to
have an order of reference nade. Though be held that the
Bye-laws of the East India Cotton Association, Ltd. were
statutory, and that ss. 46 and 47 of the Arbitration Act
applied, he was of opinion that s. 20 could not be invoked,
because no action under sub-s. (4) of a. 20 could be taken
The reason given by the | earned Judge was that under that
sub-section the Court had to appoint an arbitrator, if ~the
parties failed to agree, and that sub-section was not
appl i cabl e, because the nachi nery of Bye-law 38-A left " no
power of action to the Court. He also felt that there was
no avernent in the petition that the parties had not agreed.
On the rest of the points raised by the buyers  in their
affidavits, the |earned Judge hel d agai nst them He held
that, in view of ss. 21(2) and 21(3) of the Foreign Exchange
Regul ation Act, there was no infringenment of that Act by the
agreenment entered into, though he expressed a doubt if the
words " legal proceedings " in s. 21(3) were wi de enough to
include an arbitration. He also held that cl. 7 of the
condi tions under which the contract was to be performed was,
at least in part and under certain circunstances, not a
contravention of the Inport and Export Control Act, 1947, or
the Inport Trade Control Order issued Under ss. 3 and 4-A of
that Act, and thus not wholly void. He held lastly that the
contract was not void for vagueness or

1028
uncertainty either on account of the reference to " the
usual Force Majeure Clause ", or because of the words if

necessary " in the letter of Novenber 30, 1957.
The sell ers appeal ed agai nst the dismissal of the petition
and the buyers cross-objected agai nst the adverse findings
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and the disallowance of costs. The appeal was heard by
Tarkunde and Chitale, JJ., and by separate but concurring
judgrments, the appeal was allowed and the cross-objection
di smissed, and the buyers were ordered to pay costs
t hr oughout . The Divisional Bench agreed with K. T. Desai
J. on all the points decided by him against the buyers.
They | eft open the question whether " |egal proceedings in
s. 21(3) of the Foreign Exchange Regul ation Act were wide
enough to include an arbitration for the decision of the
arbitrators to be appointed, and addressing thenselves to
the question raised about s. 20, held that the petition was
mai nt ai nabl e. They were of opinion that the Court could
order the arbitration agreenent to be filed and also to
refer the dispute to arbitrators to be chosen in accordance
with Bye-law 38-A  though they felt that if the latter
action could not be taken, at least the first could be,
because the procedural part could not destroy the power
conferred to file the agreenent.
In this appeal, all the argunents which had failed before
the Hi gh Court were urged before us. Shortly stated, they
are: that the contract was void (a) for illegality and (b)
for uncertainty and vagueness on two grounds; that the
petition wunder s. 20 of the Indian Arbitration Act was
i nconpetent, as that section was inapplicable; and that the
| aw governing the parties was not the Indian | aw but the | aw
of British East Africa. W shall now deal wth these
contentions.
The first contention'is that cl. 7 of the agreement involves
a breach of the Foreign Exchange Regul ati on Act. Rel i ance
is placed upon s. 5 of the Act, which reads as foll ows:
" (5) Restrictions on paynent8.-(1)  Save as
may be provided in and in-accordance with any
gener al or speci al ~exenption from the
provisions of this subsection which may be
granted conditionally or
1029
uncondi tionally by the Reserve Bank, no person
in, or resident in, British India shall-
(e) nmake any paynment-to or for the credit of
any person as consideration - for or in
association with(1) the receipt by any person
of a payment or the acquisition by any person
of property outside India;
(ii) the creation or transfer in favour  of
any person of a right whether actual or
contingent to receive a paynment or - acquire
property outside India: "
It is contended that the agreenent envisaged (a) paynents
for goods in Africa agai nst shipping docunents, (b) paynent
in Africa of carrying over charges, and (c) in the event of

resale, paynent of deficit also in Africa. It<is also
contended that the two clauses (6 and 7) contenplate
acquisition of property in Africa. The clauses, it 1is

submitted, also involved acquisition of foreign exchange, if
the goods were resold in Africa and credit for the price was
given to the buyers. This, it is argued, was a breach of s.
5, unless there was a general or special exenption granted
by the Reserve Bank in connection with this contract, and
that no such exenmption was in exi stence when the contract
was made.

In this connection, s. 21 of the Foreign

Exchange Regulation Act nmay be read. It

provi des: -

" 21. Contracts in evasion of this Act.-(1)

No person shall enter into any contract or




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 8 of 16

agreenment which would directly or indirectly
evade or avoid in any way the operation of any
provi si on of this Act or of any rul e,
direction or order nade thereunder
(2) Any provision of, or having ef f ect
under, this Act that a thing shall not be done
wi t hout t he perm ssion of the Centra
Governnent or the Reserve Bank, shall not
render invalid any agreenment by any person to
do that thing, iif it is a term of the
agreement that thing shall not be done unless
perm ssi on i s gr ant ed by the Centra
Governnment ' or the Reserve Bank, as the case
may be; and it shall be an inplied term of
every contract governed
1030
by the law of any part of British India that
anyt hi ng agreed to be done by any term of that
contract which is prohibited to be done by or
under any of “the provisions of this Act
except. with the permssion of the Centra
Government~ or the Reserve Bank, shall not be
done unless such permission is granted.
(3) Neither the provisions of this Act nor
any term (whether expressed or i mplied)
contained in any contract that anything for
whi ch the perm ssion of ‘the Central Covernment
or the Reserve Bank is required by the said
provisions shall ~not be done wthout that
perm ssion, shall prevent |egal proceedings
bei ng brought in British India to recover any
sum whi ch, apart fromthe said provisions and
any such term would be due, whether as a
debt, dammges or ot herwi se, but-
(a) the said provisions shall apply to sumns
required to be paid by any judgment or order
of any Court as they apply in relation to
ot her sums; and
(b) no steps shall be taken for the purpose
of enforcing any judgnent or order for the
paynent of any sum to which t he said
provisions apply except as respects so -much
thereof as the Central Governnent or the
Reserve Bank, as the case May be, may permt
to be paid; and
(c) for the purpose of considering  whether
or not to grant such perm ssion, the Centra
Covernnment or the Reserve Bank, ‘as the  case
may be, may require the person entitled to the
benefit of the judgment or order ~and the
debt or under the judgnment or order, to produce
such docunents and to give such information as
may be specified in the requirenent. "
No doubt, sub-s. (1) prohibits contracts in contravention or
evasion, directly or indirectly, of the Foreign Exchange
Regul ation Act, and if there was nothing nore, then the
argunent woul d be understandable. But, sub-s. (2) provides
that the condition that a thing shall not be done without

the permssion of the Reserve Bank shall not render an
agr eenent

1031

invalid, if it is atermof the agreenent that the thing
shall not be done unless permission is granted by the

Central CGovernnent or the Reserve Bank and further that it
shall be an inplied termof every contract governed by the
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| aw of any part of India that anything agreed to be done by
any termof that contract, which cannot be done except wth
the permission of the Reserve Bank, shall not be done,
unl ess permission is granted. Sub-section (3) allows |ega
proceedings to be brought to recover sumdue as a debt,
damages or otherw se, but no steps shall be taken to enforce
the judgnment, etc., except to the extent pernmitted by the
Reserve Bank.
The effect of these provisions is to prevent the very thing
which is «claimed here, nanely, that the Foreign Exchange
Regul ation Act arms persons agai nst perfornmance of their
contracts by setting up the shield of illegality. An
inplied termis engrafted upon the contract of parties by
the second part of sub-s. (2), and by sub-s. (3), the
responsibility of obtaining the perm ssion of the Reserve
Bank before enforcing judgnent, decree or order of Court, is
transferred to the decree-holder. The section is perfectly
pl ai n, ~though perhaps it m ght have been worded better for
whi ch a nodel existed in Engl and.
It is contended that s. 21 uses the word perm ssion ",
while s. 5 speaks of an exenption, and that ss. 21(2) and
21(3) do not cover the prohibition in a. 5. The Foreign
Exchange Regul ati on Act, no doubt, uses diverse words |ike,
authorise ", " exempt and permssion " in different
parts. The word/ " exenpt " shows that a person is put
beyond the application of |aw, while " permn ssion shows
that he is granted leave to act in a particular way. But
the word SC permission " is a word of wde inport. "
Perm ssion " in this section neans only | eave to do sone act
which but for the leave would be illegal. In this sense,
exenption is just one way of giving |eave.” |If one went only
by the word and searched for those sections where the word "
perm ssion " is expressly used, ss. 21(2) and (3) are likely
to prove a dead letter. This could not have been intended,
and the very
1032
el aborate provisions in those sub-sections show that those
matters were contenplated which are the subj ect of
prohibition in s. 5. 1n our opinion, the argunment is w thout
f oundati on.
The contention, that on resale the price would have accrued
to the buyers in the first instance, as the sellers would be
acting as the agents of the buyers, is also incorrect. It
has been rightly pointed out by K T. Desai, J. that the
right of resale given by ss. 54(2) and (4) of ~the _I'ndian
Sal e of Goods Act is exercised by the seller for hinself and
not as an agent of the buyer, when the latter is given a
notice of sale. This is indeed clear fromthe fact that the
buyer is not entitled to the profit on resale in that
contingency, though liable for damages. The position is
di fferent when no notice is so sent. Then the profits go to
the buyer. Perhaps, in that event it may be possible to say
that the seller acted as an agent. But, in the case of
resale wth prior notice, there is no paynment to the buyer
and no contravention of the Forei gn Exchange Regul ati on Act.
The contention that the contract involved an actual or, at
least, a contingent right to or acquisition of property
abroad is not correct. Even if it were so, the contract is
saved by s. 21, as already explained. In our opinion, the
contract was not void for illegality.
The agreenent is said to be void because of vagueness and
uncertainty arising fromthe use of the phrase " subject to
the usual force najeure clause ". The argunent is that there
was no consensus ad idem and that the parties had not
specified which force majeure clause they had in m nd. We
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were taken through the Encycl opaedia of Forns and Precedents
and shown a nunber of force majeure clauses, which were
different. W were also taken through a nunber of rulings,
in which the expression force majeure " had been expounded,
to show that, there is no consistent or definite nmeaning.
The contention thus is that there being no consensus ad
idem the contract nust fail for vagueness or uncertainty.
The argunent, on the other side, is that this nmay be

regarded as a surplusage, and, if neaningl ess, ignored. It
is

1033

contended by the respondents that the addition of the word "
usual " shows that there was sone clause which used to be

i ncluded in such agreenents. The' respondents also refer to
s. 29 of the Indian Contract Act, which provides:
"Agreenents, the nmeaning of which is not certain, or capable
of being nmade certain, are void;, " and enphasise the words "
capabl e of being made certain ", ‘and contend that the cl ause
was capable of being nmde certain, and ex facie, the
agreenment' was not void.

McCardie J. in Lebeaupin vo Crispin (1) has given an account
of what is neant by "force majeure " with reference to its

hi story. The expression "force majeure " is not a nere
French version of the Latin expression" Vis mgjor ". It is
undoubtedly a term of wider inport. Difficulties have
arisen in the past as to what could legitinmtely be included
in "force nmajeure ". Judges have agreed that strikes, break-

down of machinery, which, though normally not included in"
Vis Mpjor" are included in "force majeure ". An analysis of
rulings on the subject into which it is not necessary in
this case to go, shows that where reference is mde to

"force mmjeure ", the intention is to save the performng
party fromthe consequences of anything over which he has no
control. This is the wi dest nmeaning that can be given to "
force majeure ", and even if this be the nmeaning, it is
obvious that the condition about "force nmajeure, " in the
agreenment was not vague. The use of the word " /usual "

nakes all the difference, and the neaning of the ‘condition
nmay be nmade certain by evidence about a force nmmjeure
cl ause, which was in contenplation of parties.

Learned counsel for the appellants relies strongly on _a,
decision of MNair, J. in British Industries v. Patley
Pressings(2). There, the expression used was "subject to
force mmjeure conditions ". The |earned Judge hel d that by
conditions " was neant. clauses and not contingencies or
circunmstances, and that there being a variety of force
maj eure clauses in the trade, there

(1) [1920] 2 K. B. 714.

(2) [1953] 1 Al E. R 94.
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was no concluded agreenent. The: case is distinguish.
abl e, because the reference to force mgjeure clauses was
left at large. The addition of the word " usual " makes it
cl ear that here some specific clause was in the m nds of
the parties. Learned counsel also relies upon a decision of
the House of Lords in Scammel!l (G ) and Nephew Ltd. V.
Quston (H.C. and J.G) (1), where the reference to " on hire
purchase terns" was held to be too vague to constitute a
concluded contract. It will appear fromthe decision of the
House of Lords that the clause was held to be vague, because
no preci se nmeaning could be attributed to it, there being a
variety of hire purchase clauses. The use of the word
"usual " here, enables evidence to be led to nmke certain
whi ch clause was, in fact, nmeant. The case of the House of,
Lords does not, therefore, apply. Both the cases to which
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we have referred were decided after parties had entered on
evi dence, which is not the case here.
Qur case is nore analogous to the decision referred to in
Bi shop & Baxter Ld. v. Anglo-Estern Trading & Industrial Co.
Ld. (2), nanely, Shanrock S. S. Co. v., Storey (3). In
speaking of the condition there, Lord Goddard observed as
fol | ows:
" Abbreviated references in a commercia
instrument are, in spite of brevity, often
sel f-expl anatory or susceptible of definite
application in the light of the circunstances,
as, for instance, where the reference is to a
term clause, or docunent of a wellknown
inmport like c.i.f. or which prevails in comon
use in aparticular place of performance as
may be  indicated by the addition of the
epithet ’'wusual’ : see Shanrock S. S. Co. .
Storey (a), where ’'usual colliery guarantee
was referred to in a charter-party in order to
defi ne | oadi ng obligations."
The addition of the word "usual- " refers to something which
is invariably to be found in contracts of a particular type.
Conmmer ci al documents are sometines expressed in [|anguage

which does not, on its face, bear a clear neaning. The
effort of Courts is to give a neaning, if  possible. Thi s
was | aid down by the

(1) [1941] A C. 251. (2) 11944] 1 K. B. 12.
(3) (1899) 5 Com ' Cas, 21,
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House of Lords in Hillas & CO_v. Arcos Ltd. 1, and the
observations of Lord Wight have becone classic, ‘and have
been quoted with approval both by the Judicial Conmittee and
the House of Lords ever since. The latest case of the House
of Lords is Adamastos Shipping Co. Ltd. v. Anglo-Saxon

Petrol eum Co. Ltd.(2). There, the clause was " This bill of
lading ", whereas the docurment to which it referred was a
charter-party. Vi scount Si nonds ‘'sunmarised all the rules

applicable to construction of comercial docunments, and |aid
down that effort should always be nmade to construe
conmer ci al agreements broadly and one nust not be astute to
find defects in them or reject them as neani ngl ess.
Applying these tests to the present case and in the |ight of
the provisions of s. 29 of the Indian Contract Act, it is
clear that the clause inpugned is capable of being made
certain and definite by proof that between the parties or in
the trade or in dealings with parties in British East
Africa, there was invariably included a force majeure cl ause
of a particul ar kind.

In "our opinion, the contract was not void for vagueness or
uncertainty by reason of the reference in the terns stated,
to the force nmjeure clause. M. Daphtary posed the
guestion as to on whomwas the burden of proving the | usua
force majeure clause. In our opinion if the agreement is
not void for uncertainty, that question would be a nmatter
for the decision of the arbitrators. It is too early to say
by what evidence and by whomthe usual force, majeure clause
must be established.

The next ground on which it is said that the agreement was
void for uncertainty has reference to the enmploynment of the
words " if necessary " in the letter of Novenmber, 30, 1957.
The effect of that letter is to nmake an alterationincl. 6
of the agreenent, which has been quoted al ready. Under that
cl ause, the buyers were to obtain the inport licence and to
comuni cate the nunber thereof to the sellers not later than
February 20, 1958, and in the event of their failure to do
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so for any reason whatsoever, the sellers

(1) [1932] Al E R 494,

(2) [1959] A.C. 133, 153.

132
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were entitled "at their discretion either to carry over
the goods or to ask the buyers to pay for the contracted
goods and take delivery in British East Africa. By that
letter, the sellers confirned that " if necessary t hey
would carry over the contracted goods for two nonths,
nanely, March and April, subject to paynent of charges. It
is contended that the words " if necessary are entirely
vague and do not show, necessary for whom when and why. In
our opinion, this argunent has no force whatever. Under cl
6, the sellers had an absolute discretion either to carry
over the goods or to insist on delivery being taken. By
this letter, they have said that, if necessary, that is to
say. if the buyers find it difficult to supply the nunber of
the inport licence, the contract would be carried over to
March and April. By this anmendnent, the sellers surrendered
to a certain-extent their absolute discretion. The clause
nmeans that the contract was not extended to March and April
but that the sellers would extend it to that period,. if
occasi on demanded. ~ Since both the parties agreed to this
letter and the buyers-confirmed it, it cannot be said that
there was no consensus ad idem or that the whole agreenent
is void for uncertainty.

We shall now consider the next argunment, which was very
earnestly urged, before us. It"is that s. 20 of the
Arbitration Act cannot be made applicable to this case at
al | . We have al ready quoted extracts from the -agreenent

which include the clause by which the Bye-laws of the East
India Cotton Association Ltd., Bonbay, were applied to this
contract, except Bye |law 35,which deals with arbitration on
quality in case of East African cotton. Bye-law 1(B)
relates to East African cotton, and it says that Bye-laws 1
to 46 inclusive (with certain exceptions) shall apply to
contracts in respect of East African cotton. It was
conceded before the H gh Court and al so before us that the
Bye-laws are statutory.. The buyers were nenbers of the
Association but not the sellers; but the Bye-laws on

arbitration, with which we are concerned, i ncl ude
arbitrations between a nenber and a
1037
non- nmenber . We are concerned directly with Bye-law 38-A
Bye-law 38-A in its opening portion, reads:

Al  unpaid clains, whether admtted or not,

and all disputes (other than those relating to
quality) arising out of or in relation to
contracts (whether forward or ready and
whet her between nenbers or between a, nenber
and a non-nenber) made subject to these Bye-
laws shall be referred to the arbitration of
two di sinterested persons one to be chosen by
each party. The arbitrators shall have power
to appoint an unpire and shall do so if and
when they differ as to their award."
Then follow certain provisions, which were stressed but
whi ch need not be quoted in extension Shortly stated, they
are that the arbitrators nmust make their award in 15 days,
unless tine be extended by the Chairman. The unpire is to
be appointed within 15 days or such extended period as nay
be fixed by the Chairman and the unpire is to nmake his award
within 10 days, unless time be extended by the Chairman. In
case of disagreement or failure of a party to appoint an
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arbitrator, the Chairman may appoint an arbitrator, and
simlarly the Chairman is to appoint the unpire and he may
even appoint hinself. Oher powers are conferred on the
Chairman, who is the Chairman of the Board of Directors of
the East India Cotton Association Ltd.
The contention is that arbitrations under the Arbitration
Act, like those wunder Sch. 11 of the Code of G vi
Procedure, are of three kinds described by Lord Macnaghten
in Chulam Jilani v. Mihammad Hassan (1), and that this
bel ongs to the second category there described, in which "
all further proceedings are under the supervision of the
Court ". It is argued that by the application of the Bye-
| aws, the Court is left no powers under s. 20 which is being
i nvoked, and that s. 20 cannot thus apply. Section 20 of
the Arbitration Act, in'so far as it is material to
this point, is as follows:

" 20. Application to file in Court

arbitration agreenment.-(1) Were any persons

have entered into an

(1) (1901) L.R 29 I.A 51, 56, 57.

1038

arbitrati on agreenent before the, institution

of any suit with respect to the subject-matter

of the agreenent or any part of it, and where

a difference has arisen to which the agreenent

applies, they or any off them instead of

proceedi ng under Chapter 11, may apply to a
Court. ‘having jurisdiction in the natter to
whi ch t he agreenment rel ates, t hat t he

agreenent be filedin Court.
(3) On such —application being mde, the
Court shall direct notice thereof to be given
to all parties to the agreenent other than the
applicants, requiring them to show ' cause
within the tine specified in the notice why
the agreement shoul d not be fil ed.
(4) Where no sufficient cause is shown, the
Court shall order the agreenent to ‘be /filed
and shall nake an order of reference to the
arbitrator appointed by the parties, = whether
in the agreenent or otherwi se, or where the
parties cannot agree upon an arbitrator, to an
arbitrator appointed by the Court.
(5) Thereafter the arbitrati on shall proceed
in accordance with, and shall be governed by,
the other provisions of this Act so far as
they can be made applicable.”
The sellers rely upon cl. (5), which enjoins the application
of the provisions of the Arbitration Act, so far as they can
be made applicable. Reference is then nade to provisions of

Chap. Il and the Schedul e of the Act |aying down the powers
of the Court, and they are contrasted with the provisions of
the Bye. laws to showthat if the latter prevail, no

residuum of power is left to the Court, and that -after
filing the agreenent, the Court nust abdicate in favour  of
the Chairman and the Act, in terns, ceases to apply.
Reference is also nade to s. 47 of the Arbitration Act,
whi ch provi des:
"Subj ect to the provisions of section 46, and
save in so far as is otherw se provided by any
law for the tine being in force, t he
provisions of this Act shall apply to al
arbitrations and to all proceedings thereunder
"' (Proviso omitted)
1039
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The opening words of s. 47 takes us to a. 46,
which may be read at this stage. It provides:
"The provi si ons of this Act, except
subsection (1) of section 6 and sections 7,
12, 36 and 37, shall apply to every
arbitration under any other enactnent for the
time being in force, as if the arbitration
were pursuant to an arbitration agreenent and
as if that other enactment were an arbitration
agreement, except in so far as this Act is
i nconsistent with that other enactnent or wth
any rul es made thereunder.™
Section 46 nakes the provisions of any other enactnent or
any rules made thereunder to prevail over the Arbitration

Act, if inconsistent with the latter. In view of these
several provisions, it is clear that the Arbitration Act
applies to all _arbitrations ~and Chap. 11 makes it

applicable also'to arbitrations, in which the arbitration
agreenment / is asked to be filedin Court wunder s. 20,
subj ect; ' however, to this that the provisions of any other
enact ment -or rul es nade thereunder, if inconsistent with the
Arbitration Act, are to prevail

Learned counsel for the buyers contends that nothing is
saved of the Act. This is not correct. To begin wth,
guestions as to the existence or validity of the agreenent
are saved from deci siions by arbitrators or unpires, however

appoi nt ed. Since such a plea can only be raised in bar of
an application by persons seeking a reference to
arbitration, at |least that portion of the Act still applies,
and that power can only be exercised by the  Court. O her
provisions of Chap. I, like ss. 15 and 16, still remain
appl i cabl e. We need not give a list of all the provisions
whi ch may be saved, because that will involve an exam nation

side by side, of the sections of the Act and the provisions
of the Bye-laws. So |long as something is saved, it cannot
be said that the Court after receiving the agreenent and
ordering that it be filed, beconmes conpletely functus
of ficio.

But the crux of the argument is that the provisions of

tub.a. (4) of s. 20 read with sub-s.(1), -ibid.,” cannot
apply, and the Court, after filing the agreenent, wll have
1040

to do nothing nore with it, and this shows that s. 20is not
applicable. This argunent overlooks the fact that this is a
statutory arbitration governed by its own rules, and that
the powers and duties of the Court in sub-s. (4) of s. 20
are of two distinct kinds. The first is the judicia
function to consider whether the arbitration agreenent
should be filed in Court or not. That may involve dealing
with objections to the existence and validity of the

agreement itself. Once that is done, and the Court has
deci ded that the agreement nust be filed, the first part of
its powers and duties is over. It is significant that an

appeal under s. 39 lies only against the decision on  this
part of sub-s. (4). Then follows a mnisterial act  of
reference to arbitrator or arbitrators appointed by the
parties. That also was perfectly possible in this case, if
the parties appointed the arbitrator or arbitrators. |If the
parties do not agree, the Court may be required to make a
deci sion as to who should be selected as an arbitrator, and
that may be a function either judicial, or procedural, or
even mnisterial; but it is unnecessary to decide which it
is. In the present case, the parties by their agreenent have
pl aced the power of selecting an arbitrator or arbitrators
(in which we include also the unpire) in the hands of the
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Chai rman of the Board of Directors of the East India Cotton
Associ ation, Ltd., and the Court can certainly perform the
m nisterial act of sending the agreenent to himto be dealt
with by him Once the agreenent filed in Court is sent to
the Chairman, the Bye-laws |ay down the procedure for the
Chairman and the appointed arbitrator or arbitrators to
follow, and that procedure, if inconsistent wth the
Arbitration Act, prevails. |In our opinion, there is no
i npediment to action being taken under s. 20(4) of the
Arbitration Act.
W may dispose of here a supplenentary argunent that the
dispute till now is about the Ilegal existence of the
agreenment including the arbitration clause, and that this is
not a dispute arising out . of, or inrelationto a cotton
transaction. Reference was made to certain observations in
Heyman v. Darwins Ltd.(1). In
(1) [1942] A.C 356.
1041
our opinion, the words of the Bye-law "arising out 'of or in
relation to contracts" are sufficiently wide to conprehend
matters, —which can legitimately arise under s. 20. The
argunent is that, when a, party questions the very existence
of a contract, no dispute can be said to arise out of it.
We think that this i's not correct, and even if it were, the
further words " in relation to are sufficiently wide to
conprehend even such a case. In our opinion, this argunent
must al so fail
It was contended lastly that the | aw applicable to the case
is the lex loci solutionis, that'is to say, the law of
British East Africa. Reference was nmade to a passage from
Pol | ock and Mulla’s Contract Act, Eighth Edn., p. 11, where
it is observed as foll ows:
" In ordinary circunstances the proper |aw of
a contract (to use M. ~Dicey s convenient
expression) wll ~be the law of the  country
where it is made. But where a contract 1is
made in one country and to be perforned wholly
or in part in another’, the proper |law nay be
presuned to be the law, of the country where
it is to be perforned.” (Auckland Corporation
v. Alliance Assurance Co.) (1)
The | earned aut hors observe, on the sane page
further
"But these rules are only in the nature of
presunptions, and subject to the intention of
the parties, whether expressly declared or
inferred from the terns and nature of the
contract and the circunstances of the case.”
Reliance was also placed on Chitty’'s Law of Contract’ and
Rule 148, sub-r. (3), Second Presunption, in Dicey's
Conflict of Laws, Seventh Edn., p. 738, on which the
statement of the lawin Pollock and Miulla is based.
VWet her the proper lawis the lex loci contracts or lex |oc
solutionis is a matter of presunption; but there -are
accepted rules for determ ning which of themis applicable.
Where the parties have expressed thenselves, the intention
so expressed overrides any presunption. Were there is no
expressed intention
(1) [1937] A.C. 587.
1042
then the rule to apply is to infer the intention from the
terns and nature of the contract and from the genera
circunstances of the case. |n the present case, two such
circunstances are decisive. The first is that the parties
have agreed that in case of dispute the Bonmbay Hi gh Court
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woul d have jurisdiction, and an old | egal proverb says, "
Qui elicit judicemeligit jus" If Courts of a particular
country are chosen, it is expected, unless there be either
expressed intention or evidence, that they would apply their
own law to the case. See N. V. Kwick Wwo Tang v. Janes
Finlay & Co. (1). The second circunmstance is that the
arbitration clause indicated an arbitration in |India. of
such arbitration clauses in agreenents, it has been said on
nore than one occasion that they lead to an inference that
the parties have adopted the law of the country in which
arbitration is to be made. See Hamyn & Co. v. Tallisker
Distillery (2), and Spurrier v. La doche (3). Thi s
inference, it was said in the |ast case, can be drawn even
in a case where the arbitration clause is void according to
the law of the country where the contract is nade and to be
performed. |In our opinion, in this case, the circunstances
clearly establishthat the proper lawto be applied is the
I ndi an Law.

In the result, the appeal fails, and is dismssed wth
cost s.

Appeal dism ssed

(1) [1927] A.C. 604. (2) [1894] A.C. 204.

(3) [1902] A.C. 446 (P.C.).




