Court on its own Motion v. Central Bureau of Investigation (2004) 72 DRJ 629

Paragraph 26. Arrest of a person for less serious or such kinds of offence or offences those can be

investigated without arrest by the police cannot be brooked by any civilized society.

Directions for Criminal Courts:

(i)

(ii)

(iii)

(iv)

(v)

Whenever officer-in-charge of police station or Investigating Agency like CBI files a charge-sheet
without arresting the accused during investigation and does not produce the accused in custody
as referred in Section 170, Cr.P.C. the Magistrate or the Court empowered to take cognizance or
try the accused shall accept the charge-sheet forthwith and proceed according to the procedure
laid down in Section 173, Cr.P.C. and exercise the options available to it as discussed in this
judgment. In such a case the Magistrate or Court shall invariably issue a process of summons
and not warrant of arrest.

In case the Court or Magistrate exercises the discretion of issuing warrant of arrest at any stage
including the stage while taking cognizance of the charge-sheet, he or it shall have to record the
reasons in writing as contemplated under Section 87, Cr.P.C. that the accused has either been
absconding or shall not obey the summons or has refused to appear despite proof of due
service of summons upon him.

Rejection of an application for exemption from personal appearance on any date of hearing or
even at first instance does not amount to nonappearance despite service of summons or
absconding or failure to obey summons and the Court in such a case shall not issue warrant of
arrest and may either give direction to the accused to appear or issue process of summons.

That the Court shall on appearance of an accused in a bailable offence release him forthwith on
his furnishing a personal bond with or without sureties as per the mandatory provisions of
Section 436, Cr.P.C.

The Court shall on appearance of an accused in non-bailable offence who has neither been
arrested by the police/Investigating Agency during investigation nor produced in custody as
envisaged in Section 170, Cr.P.C. call upon the accused to move a bail application if the accused
does not move it on his own and release him on bail as the circumstance of his having not been
arrested during investigation or not being produced in custody is itself sufficient to entitle him
to be released on bail. Reason is simple. If a person has been at large and free for several years
and has not been even arrested during investigation, to send him to jail by refusing bail
suddenly, merely because charge-sheet has been filed is against the basic principles governing
grant or refusal of bail.



