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Challenge in this Appeal is to the order passed by a
Di vi sion Bench of the Calcutta H gh Court dism ssing
appel | ant’ s appeal questioning correctness of the order passed
by a learned 7th Assistant District Judge at ‘Alipore, 24,
Par ganas (South). By the judgnent of the trial court the
appel l ant and its functionaries were held to be liable to pay
sum of Rs.1,00,000/- i.e. Rs.50,000/- for harassnent of the
plaintiff-respondent no.1 in this appeal and Rs.50,000/- for
| oss of his reputation. The Hi gh Court uphel dthe judgnent
and decree of the trial court.

Filtering out unnecessary details the background facts
are as follows:

Respondent no.1 was an enployee of the appellant No.1-
Board and disciplinary proceeding was initiated against him
and a First Information Report (in short the "FIR ) was | odged
agai nst himand others per alleged m sconduct and
conmi ssion of various offences. Initially, the respondent No.1
was pl aced under suspension for alleged acts of m sconduct
whil e functioning as the Superintendi ng Engi neer, pendi ng
i nvestigation drawal and disposal of the disciplinary
proceedi ngs agai nst him Since no charge sheet was issued
within a period of four nonths a wit petition was filed by the
respondent No.1 for quashing departnmental proceedings. ~ The
wit petition was disposed of directing the Board to i'ssue the
charge sheet. Accordingly the charge sheet was issued on
17.1.1986 containing 10 charges. Respondent No.1l subnitted
his reply to the said charge sheet inter alia denying and
di sputi ng each and all of the charges |evel ed against him He
prayed for perm ssion to inspect certain documents and to
take copies thereof. Since the said prayer was not accepted,
another wit petition was filed on 13.9.1986 before the High
Court. In the said wit petition order passed by the Hi gh Court
was with to the effect that the enquiry should continue upon
proper inspection being granted to all docurments for which
i nspecti on had been offered, excepting three itens. It was
further directed that the enquiry shoul d comrence after grant
of proper opportunity to the respondent no.1 in accordance
with law. It was, further directed that the enquiry should be
conpl eted as expeditiously as possible preferably within six
nmont hs fromthe date of commencenent of the enquiry.
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Respondent No.1 continued to make grievance about denial of
opportunity and on 10th Septenber, 1986 purportedly witten
statenment of defence in reply to the charge sheet was filed. By
order dated 12th Decenber, 1986, the respondent no.1l was
infornmed that his reply was found unsatisfactorily and it was
decided to hold an enquiry. Subsequently enquiry officer was
appoi nted and a presenting officer was al so appoi nted.

However, the enquiry officer appointed originally was repl aced
because of respondent no.1's allegations of bias.

Anot her wit petition was filed by the respondent No.1 for
guashi ng the proceedi ngs. The Hi gh Court directed the
appel l ant to conplete the enquiry by 15th May, 1987. It was
clearly indicated therein that if there is default in conpleting
the enquiry within the stipulated time, it would be presuned
that the Board was not interested to proceed with the matter
so far as the respondent no.1 i.s concerned, and the order of
suspensi on woul d stand quashed. On an applicati on noved,

the time for conpletion of the proceedi ng was extended by two
nont hs.  The enquiry officer concluded the proceeding on 1st
June, 1987. He subnmitted the report on June 8, 1987, with

the finding that charges Nos. 1, IV, VI, VII, VIIl and | X were not
est abl i shed. However, the charges Nos. Il, V and X were
established while charge No. Il1 was partially established.

Second show cause notice was accordi ngly /i ssued proposing
several punishnents. “ Awit petition was filed challenging the
enquiry proceeding, enquiry report and the second show cause
notice. The only ground taking during the hearing of the wit
petition was that the respondent No.1l who was the wit
petitioner had not been given reasonable opportunity of
hearing and thus natural justice was denied to him  Further
he was not given access to several vital documents. It was
contended that the findings recorded by the enquiry officer
were perverse and no reasonabl e person could have cone to
such finding on the basis of materials on record. The second
show cause notice betrays the conplete non-application of
mnd. In any event the punishnment proposed was

di sproportionate with the of fence all eged to have been
established in the enquiry.

The stand of the present appellant opposing the wit
petition was that all rel evant docunents have been produced.
Respondent No.1 with the sole object of delaying the
proceedings had filed wit petitions at different points of tine.
Materials on record clearly established m sconduct. Therefore,
grievances of the wit petitioner cannot be entertained. The
Hi gh Court after considering the rival stand and materials on
record ultimately canme to hold as foll ows:

"To sum up: the enquiry proceedi ngs were
vitiated because the petitioner was not given
reasonabl e opportunity of being heard. The
petitioner was not given inspection of severa
vital documents which prejudiced his defence.
The findings of the Enquiry Oficer were
vitiated being perverse. The puni shnent
proposed to be inposed upon the petitioner
was determ ned without considering the
service records of the petitioner which is
contrary to the provisions of Regul ations 63."

The writ petition was accordingly allowed and certain
directions were given inter alia directing that the respondent
No.1l was to be allowed to retire on 28th February, 1989 and al
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retrial benefits were to be paid to himw thin three nonths of
the retirenment. The reasons for holding the enquiry
proceedings vitiated were indicated as foll ows:

"In that view of the matter no further
proceedi ngs shall be initiated against the
petitioner. The suspension order was issued
on 30th July, 1985 and the petitioner had to
nove this Court twice, firstly for a direction
upon the respondents to i ssue a charge sheet
and secondly for conpletion of the proceedi ngs
within a reasonable time. The charge-sheet
was only issued on January, 17, 1986 and the
enquiry proceedi ng was concluded on June

1987. The report of the Enquiry officer was
submitted on June 6, 1987 and thereafter the

i mpugned second Show cause notice was

i ssued on June 19, 1987. On the facts and in
view of the findings as aforesaid the order of
suspensi on cannot be sustai ned and shal

stand revoked. The petitioner shall be treated
as on duty for the entire period of suspension
for all purposes. He shall be paid all his arrear
of salaries after adjustnment of subsistence

al | owance al ready drawn within two weeks
fromthe date of comunication of this order."

It is not in dispute that the directions given by the Hi gh
Court in the wit petition have been carried out. Subsequently
the respondent No. 1 filed a civil suit before the Assistant
District Judge, Alipur, claimng danmages for the institution of
di sci plinary proceedi ngs agai nst himby the appellant and al so
the newspaper which purportedly nade publication of certain
news itens. The suit was regi stered as Mney Suit No. 3 of

1990 and was subsequently re-nunbered as Mney Suit No.2

of 1995. The suit was filed on 12.5.1990. After referring to
details of the departnental proceedings the follow ng
avernents in the plaint were nade

"The plaintiff submitted that the defendant
had with mal afide intention and to | ower the
Plaintiff's reputation and prestige in the
estimation of the public brought fal se charges
against the Plaintiff illegally suspended him
fromservice. It has been clearly held by the
Hon’ bl e High Court at Calcutta in C. O No.
5644(w) of 1987 that it has not only affected
his reputation but also visited himwth
serious civil and pecuni ary consequences.

The plaintiff submits that he has suffered

great mental shock on account of such

hum liation at the hands of the defendant Nos.
1-3 after having completed his |ong spell of a
brilliant career in service. The Plaintiff had to
engage reputed barristers and advocate at
different stages of litigation for which the
plaintiff had to spend a huge sum of noney
with much difficulty. The plaintiff, therefore,
clains Rs.5,00,000/-only as conpensation for

def amat i on.

The defendant Nos. 6-9 have been nmade
parties as they published the defamatory news
against the Plaintiff wi thout even trying to
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ascertain the truth fromthe plaintiff. The

def endant Nos. 4-5 are nade parties as they

are main instigators in suspending the plaintiff
on absolutely fal se charges."

The prayer was to the followi ng effect:

"The plaintiff, therefore, prays for a
decree jointly and severally against the
def endants for

A recovery of the sum of Rs.5, 00, 000/- as
conpensati on of damages;

Costs of suit;
Sone other relief or reliefs.”

The trial court decreed the suit inter alia with the
foll owi ng findings :

"The exhibit 12 is the certifies copy of the order
dated 13.6.1996 passed by the Hon' ble Hi gh

Court at Calcutta in C.O No. 7164(W of 1986

i ssued by the Hon' bl e Court on the application

of the plaintiff. ' In this order it is stated that
the | earned CGovernnent pleader M. Narayan

Gupta for the Defendant Board subm-tted that

there existed no prelimunary enquiry report on

the subject covering the alleged m sconduct or
breach of discipline. It is, therefore, clear that
wi t hout hol ding prelimnary enquiry the

plaintiff was suspended and the charges were
franmed against him In the judgnent, exhibit

14, passed on 9.2.89 by the Hon' bl e justice

Shri Ajit Kumar Sengupta of the Calcutta Hi gh

Court in C. O No. 5644(w) of 1987 issued by

the Hon’ ble Court on the wit application of the
plaintiff held that the plaintiff should not have
been suspended on the fact of the case. It is,
therefore highly probable that the probable

that the plaintiff was suspended for

extraneous reasons."

The plaintiff- respondent No.1 was held entitled to
danmages of Rs.50,000/- for harassnent and another
Rs. 50,000/ - for loss of his reputation. Interestingly it was
hel d as foll ows:

"There are no evidence to say actually who

were the officers of the defendant No. 1 Board
abused t he power vested in themto put the
plaintiff in trouble. Practically an individua
cannot prove it. Only a high power Enquiry

can reveal the truth, but this Court is not
conpetent to direct such enquiry. There is no
evi dence to prove that the defendants Nos. 2
and 3 nmade to publish the fact of the plaintiff’s
suspensi on i n newspapers. For want of

evi dence the cl ai magai nst the defendant No.1
West Bengal State Electricity Board and the
sanme is dism ssed without cost against the
remai ni ng def endants."

Appeal was filed by the appellant before the Calcutta
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Hi gh Court which as noted above di sm ssed the appeal
Certain observations which are relevant are to the follow ng
ef fect.

"The said judgment was no doubt relied upon

by the | earned Judge decreeing the suit. He
held that it was highly probable that the
plaintiff was suspended for extraneous

reasons.

Technically, it was said that the plaintiff was
not entitled to danages for defamation.

We are of the opinion that the newspapers

bei ng exonerated fromthe charges of

def amation al ong with the officers of the Board
who were alleged to have forwarded the
information to them does not nmean that the
Board itself can'be relieved fromthe charge of
causi ng | oss of reputation of the Plaintiff.

Wi ch m ght take nonths or years, get back

all his arrear pay and seniority. But is this a
true reconmpense of all that had happened to
himin the meanti me? If say, he has been

under suspension for four years as here, his
children will tell 'their mates in School or
Col l ege their father /is innocent but has been
proceeded agai nst wrongfully; he will answer

at all social gatherings shortly and

sympat heti ¢ questi ons about the stage of the

di sciplinary Enquiry.

In our opinion, the suit was nai ntai nable and
properly decreed. There can renain no doubt

on the basis of the findings of fact that the
plaintiff had suffered a grievous wong. The
[imtation in English Courts on the basis of the
| aw prevailing in England do not extend and to
the Indian Courts. Just as a crimnal case

puts the heavy nachinery of the Law agai nst

an accused, so does a disciplinary proceeding
but the heavy machinery of a State of other

aut hority agai nst the person accused of

Service offence. |If the State enployer is unable
to show that there was any reasonabl e cause

or justification for the proceedings if the
findings are found at certain stages to have
been even perverse then and in that event, the
techni cal conclusion is, that the enpl oyee has
been nade the victimof a proceeding, the

cause for which was not a genuine inquiry into
the conduct of the petitioner. Wat the other
ext raneous cause was if any, would be for the
enpl oyee to allege and the enpl oyer to show

as non-existent. |If no causes is shown, the
court is conpelled to conclude that the cause
was extraneous and not worth bringing out

into the open public scrutiny. The present
trend of the lawis to allow a renedy if a wong
has been committed. On that principle also,

the plaintiff’s suit should lie."

The Hi gh Court upheld the award of Rs.50,000/- as

danmages for harassment by treating the sane as danages for
mal i ci ous prosecution causing harassnent by way of nental

pain etc. The award of Rs.50,000/- was for |oss of reputation
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was al so uphel d.

In support of the appeal, |earned counsel for the

appel l ant- Board subnmitted that the whole basis on which the
conpensati ons have been awarded are really non-existent.

The concl usions of the trial judge and the High Court are
contrary to the whole foundati on of the judgnent and decree
of the trial court. |In the order passed by | earned Single Judge
in respect of the departmental proceedings there was no
observati on about the proceedings being mala fide or for

ext raneous reasons. Only on the ground that reasonable
opportunity was not granted to the enpl oyee-respondent No. 1,
the wit petition filed by himwas all owed. There was no
speci fic averment regarding any nalicious prosecution. The
only avernent made in the plaint shows that wild allegations
were made without any material to substantiate them
Interestingly the trial court did not frame an issue as to
whet her- there was any malici ous prosecution. No evidence was
| ed even to show that there was any nmalicious prosecution. It
was rightly noted by the H gh Court that the trial court had
hel d that the plaintiff was not entitled to damages for

def amati on. Curiously enough the H gh Court upheld the

award of damages of Rs.50,000/- by coming to the concl usion
that the ampbunt appeared to have been awarded as damages

for malicious prosecution causing harassnent. The reasons
are unfat homabl e.

In response, |earned counsel for the respondent No.1
supported the judgnent and decree of the trial court as
affirmed by the H gh Court by the inmpugned judgment.
According to himan honest officer was being harassed by
unnecessary proceedi ngs and the i nnocence of the respondent
no. 1l was established by the judgnment of the H gh Court in the
wit petition.

Mal i ce and Malicious Prosecution as- stated in the
Advance Law of Lexicon, 3rd Edition by P. Ramanat ha Aiyar
read as foll ows:

“"Malice - Unlawful intent

WIIl; intent to commt an unlawful act or cause harm

Express or actual nmalice is ill will or spite towards the plaintiff
or any indirect or inproper notive in the defendant’s nind at

the time of the publication which is his sole or dom nant

notive for publishing the words conpl ai ned of . Thi s nust he

di stingui shed fromlegal nalice or malice in lLaw which means
publication without |law full excuse and does not depend. upon

the defendant’s state of m nd.

The intent, without justification or excuse, to comit a

wongful act. |1. Reckless disregard of the law or of a person’s
legal rights. Il will: w ckedness of heart. This sense is nost
typical in non | egal contexts".

“Malice neans in |aw wongful intention. It includes any

i ntent which the | aw deenms wongful, and which therefore

serves as a ground of liability. Any act done with such an

intent is, in the | anguage of the law, malicious, and this | ega
usage has etynology in its favour. The Latin malitia means
badness, physical or noral - w ckedness in disposition or in
conduct - not specifically or exclusively ill-will or nalevol ence;
hence the malice of English law, including all forms of evi
purpose. design, intent, or notive. But intent is of two kinds,
being either imediate or ulterior, the ulterior intent being
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commonl y di stinguished as the notive. The termmalice is

applied in lawto both these forms of intent, and the result is a
somewhat puzzling anbiguity which requires careful notice.

When we say that an act is done naliciously, we nean one of

the two distinct things. W nmean either that it is done
intentionally, or that it is done with sone wongful notive."

“"Malice in the | egal sense inports (1) the absence of al

el ements of justification, excuse or recognized mtigation, and
(2) the presence of either (a) an actual intent to cause the
particul ar harm which is produced or harm of the sane

general nature, or (b) the wanton and wi |l ful doing of an act

wi th awareness of a plain and strong |ikelihood that such

harm may result.

The Model Penal Code does not use 'malice’ because those who
fornmul ated the Code had a blind prejudi ce agai nst the word.
This is very regrettabl e because it represents a useful concept
despite some unfortunate | anguage enployed at tinmes in the
effort to express it."

“Malice" in the |l egal acceptance of the word is not

confined to personal spite against individuals but consists in a
conscious violation of the lawto the prejudice of another. In its
| egal sense it neans a wongful act done intentionally w thout
just cause or excuse.

"Malice", inits |legal sense, does not necessarily signily ill-
will towards a particul ar individual, but denotes that condition
of mnd which is manifested by the intentional doing of a
wrongful act without just cause or excuse. Therefore, the | aw
inmplies malice where one deliberately injures another in an

unl awf ul manner.

Mal i ce means an indirect wong notive.

"Malice’ inits |legal sense neans, nmlice such as nmay be
assuned fromthe doing of a wongful act intentionally but
wi t hout just cause or excuse, or for want of reasonable or
pr obabl e cause."

Mal i ce, in ordinary common parlance, means ill-wll

agai nst a person and in |legal sense, a wongful act done
intentionally, without just cause or reason

It is a question of notive, intention or state of nind and
may be defined as any corrupt or wong notive or persona
spite or ill wll.

"Malice’ in common | aw or acceptance neans ill-wll
agai nst a person, but in |egal sense it nmeans a wongful act
alone intentionally wi thout just cause or excuse.

It signifies an intentional doing of a wongful act w thout
just cause or excuse or an action determ ned by an inproper
notive.

"MALI CE", in conmon acceptation, neans, ill wll against
a person; but inits legal sense, it means, a wongful act done
intentionally wthout just cause or excuse"

Malice in its comon acceptation, is a terminvolving

stint intent of the mnd and heart, including the will; and has
been said to nean a bad nmind; ill-will against a person; a
wi cked or evil state of the mind towards another; an evil intent

or wish or design to vex or annoy another; a wlful intent to do
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a wongful act; a wish to vex, annoy or injure another person
or as intent to do a wongful act; a condition of the m nd

whi ch shows a heart regardl ess of social duty and fatally bent
on mi schi ef.

"MALI CE" neans wi ckedness of purpose, or a spiteful or

mal evol ent desi gn agai nst another; a purpose to injure

anot her; a design of doing mischief, or any evil design or
inclination to do a bad thing, or a reckless disregard to the
rights of others, or absence or |egal excuse, or any other
notive than that of bringing a party to justice."

"The nmeaning of the termnalice in English law, his been

a question of much difficulty and controversy; and those who
made t hrough the many di'squisitions on the subjects in text-
books and judicial opinions are alnpst tenpted to the

concl usion that the neaning varies alnost infinitely, and that
the only sense which the termcan safely be predicated not to
have in ant given legal context ' is that which it has in popul ar
| anguage, viz., spite or ill-will. It certainly has different
nmeani ngs with respect to responsibility for civil wongs and
responsibility for crime; and even with respect to crine it has a
different sense according as it is used with reference to
nmurder, libel, or the capacity of an infant to conmt crine,
expressed by the rule malitia supplet act item" (Ency. of the
Laws of England). Odinarily, the absence of reasonable and
probabl e cause in instituting a proceeding which term nates in
favour of the plaintiff, would give rise to the inference of
mal i ce.

MALI CE has been said to nean any wong or -indirect

notive but a prosecution is not malicious nerely because it is
i nspired by anger. However, wong- headed a prosecutor may

be, if he honestly thinks that the accused has been guilty of a
crimnal offence he cannot be initiator of a malicious
prosecuti on.

MALI CE neans the presence of sone inproper and

wongful motive - that is to say an intend to use the'l ega

process in question for sone other than its |legally appointed

and appropriate purpose. It neans an inproper or indirect

notive other than a desire to vindicate public justice or a
private right. It need not necessarily be a feeling of enmty,
spite or ill-will; it nay be due to a desire to obtain acollatera
advant age.

MALICE in fact is malue aninmus indicating that action
against a party was actuated by spite or ill wll against himor
by indirect or inproper notives.

Malice: hatred: aversion: antipathy: enmity:

Repugnance: ill-will: rancour: mal evol ence:

Malignity: malignancy. Hatred is a very general term

Hatred applies properly to persons. It seens not absolutely
involuntary. It has its root in passion, and may be checked or
stimulated and i ndul ged. Aversion is strong dislike. Aversion is
a habitual sentinment, and springs fromthe natural taste or
tenmper ament which repels its opposites, as an indol ent nan

has an aversion to industry, or a humane one to cruelty.

Antipathy is used of causel ess dislike, or at |east one of
whi ch the cause cannot be defined. It is found upon
supposition or instinctive belief, often utterly gratuitous.
Enmty is the state of persona! opposition, whether
acconpani ed by strong personal dislike or not; as "a bitter
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eneny." Repugnance is characteristically enployed of acts or
courses of action, nmeasures, pursuits, and the like. IIl-will is a
settled bias of the disposition. It is very indefinite, and may be
of any degree or strength. Rancour is a deep seated and

lasting feeling of ill-will. It preys upon the very mnd of the
subject of it. Wile enmity may be generous and open, rancour

is malignant and private. Malice is that enmty which can

abide its opportunity of injuring its object, and pervert the
truth or the right, or go out of its way, or shape course of
action, to compass its ends. "Ml evol ence conmences with

some idea or evil belonging to and connected with the object;

and it settles into a permanent hatred of his person and of
everything relative to hinf' - (Gogan) Malignity is crue

mal evol ence, or innate |ove of harmfor the sake of doing it. It
is malice the nost energetic, inveterate, and sustained.

Malice in fact. "Malice in fact" nmeans express nali ce.

MALI CE | N'FACT OR ACTUAL MALICE, relates to the actua

state or ‘condition of the mnd of the person who did the act.
Malice in factis where the malice i's not established by |ega
presunption or proof of certain facts, but is to be found from
the evidence in the case.

Malice in fact inpliesa desire or intention to injure, while
malice in law is not necessarily inconsistent with an honest
pur pose.

Malice in law. 'Malice in [aw' neans inplied nalice.

"MALI CE I N LAW sinply neans a depraved inclination
on the part of a person to disregard the rights of others, which
intent is manifested by his injurious acts.

Malice in its | egal sense nmeans malice such as may be
assunmed fromthe doing of a wongful” act intentionally but
wi t hout just cause or excuse, or for want of reasonable or
probabl e cause. S.R Venkataraman v. Union of India (AIR
1979 SC 49, 51).

MALI Cl QUS. Done with malice or an evil design; wlful;

indulging in malice, harboring ill-will, or-enmty nal evol ent,
mal i gnant in heart; commtted wantonly, wilfully, or wthout
cause, or done not only wilfully and intentionally, but out of
cruelty, hostility of revenge; done in wlful neglect of a known
obl i gation.

"MALI Cl QUS" means with a fixed hate, or done with evi
intention or notive; not the result of sudden passion

Mal i ci ous abuse of civil proceedings. In general, a person

may utilize any form of |egal process without any liability, save
liability to pay the costs of proceedings if unsuccessful. But an
action lies for initiating civil proceedings. Such as action
presentation of a bankruptcy or winding up petition, an

unfounded claimto property, not only unsuccessfully but

mal i ci ously and wi thout reasonable and probabl e cause and
resulting in damage to the plaintiff. (Wl ker)

Mal i ci ous abuse of |egal process. A nalicious abuse of

| egal process consists in the malicious msuse or

m sapplicati on of process to acconplish a purpose not
warranted or commanded by order of Court - the nalicious
perversion of a regularly issued process, whereby an inproper
result is secured.
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There is a distinction between a nalicious use and a

mal i ci ous abuse of |egal process. An abuse is where the party
enploys it for sone unlawful object - not the purpose which it

is intended by the lawto effect; in other words, a perversion of
it.

Mal i ci ous abuse of process. WIfully m sapplying Court

process to obtain object not intended by law. The wilful m suse
or misapplication of process to acconplish a purpose not
warranted or commanded by the wit. An action for nalicious
abuse of process lies in the follow ng cases, A malicious
petition or proceeding to adjudicate a person an insolvent, to
declare a person lunatic or . to wind up a conpany, to make
action against |egal practitioner under the Legal Practitioners
Act, maliciously procuring arrest or attachment in execution of
a decree or beforejudgnent, order or injunction or

appoi ntnent of receiver, arrest of a ship, search of the
plaintiff’s prem ses, arrest of a person by police.

Mal i ci ous-abuse of process of Court
Mal i ci ous act Bouvier defined a malicious act as "a
wrongful act, intentionally done, w thout cause or excuse."

A malicious act is one conmitted in a state of mnd

whi ch shows a heart regardl ess of social duty and fatally bent
on m schi ef\027a wongful act intentionally done, wthout |ega
justification or excuse.

"A malicious act is an act characterised by a preexisting
or an acconpanyi ng malicious state of mnd.

Mal i ci ous Prosecution \026 Malice. ‘Malice means an

i mproper or indirect notive other than a desire to vindicate
public justice or a private right. 1t need not necessarily be a
feeling of enmty, spite or ill-will. It nay be due to a desire to
obtain a collateral advantage. The principles to be borne in

mnd in the case of actions for malicious prosecutions are
these:\027Malice is not nerely the doing a wongful act
intentionally but it nmust be established that the defendant

was actuated by mains aninmus, that is to say, by spite of ill-
will or any indirect or inproper notive. But if the defendant

hod reasonabl e or probabl e cause of |aunching the crinina
prosecution no amount of malice will make himliable for

danages. Reasonabl e and probabl e cause must be such as

woul d operate on the m nd of a discreet and reasonabl e nan;

"mal ice’ and 'want of reasonable and probabl e cause.’ have
reference to the state of the defendant’s mind at the date of the
initiation of crimnal proceedings and the onus rests on the
plaintiff to prove them

OTHER DEFI NI TI ONS OF "MALI Cl QUS PROSECUTI ON'.

"A judicial proceeding instituted by one person agai nst
anot her, fromwongful or inproper notive and wi thout
probabl e cause to sustain it."

"A prosecution begun in malice, wthout probable cause
to believe that it can succeed and which finally ends in
failure."

"A prosecution instituted wilfully and purposely, to gain
some advantage to the prosecutor or thorough nere
want onness or carel essness, if it be at the same time wong
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and unlawful within the know edge of the actor, and w t hout
pr obabl e cause."

"A prosecution on some charge of crime which is wlful,

want on, or reckless, or against the prosecutor’s sense of duty
and right, or for ends he knows or is bound to know are w ong
and agai nst the dictates of public policy."

The term "malicious prosecution" inmports a causel ess as
well as an ill-intended prosecution

" MALI Cl QUS PROSECUTI ON' is a prosecution on sone

charge of crime which is wilful, wanton, or reckless, or against
the prosecutor’s sense of duty and right, or for ends he knows
or its bound to know are wong and agai nst the dictates of
public policy.

In malicious prosecution there are two essentia

el enents, ‘nanely, that no probabl e cause existed for
instituting the prosecution or suit conplained of, and that
such prosecution or suit term nated i'n some way favorably to
the defendant therein

1. The institution of a crimnal or civil proceeding for an
i mproper purpose and wi't hout probable cause. 2. The cause of
action resulting fromthe institution of such a proceedi ng.

Once a wrongful prosecution has endedin the defendant’s

favor, lie or she may sue for tort danmages - Also termed (in the
context of civil proceedings) nmalicious use of process. (Bl ack
7th Edn., 1999)

"The distinction between an action for nalicious

prosecution and an action for abuse of process is that a
mal i ci ous prosecution consists in naliciously causing process
to be issued, whereas an abuse of process is the enpl oynent

of legal process for sone purpose other than that which it was
intended by the law to effect - the inproper use of ‘a regularly
i ssued process. For instance, the initiation of vexatious civi
proceedi ngs known to be groundl ess is not abuse of process,

but is governed by substantially the sane rules as the
mal i ci ous prosecution of crimnal proceedings." 52 Am Jur

2d Malicious Prosecution S. 2, at 187 (1970).

The term’ ' nmalice,’ as used in the expression "malicious
prosecution” is not to be considered in the sense of spite or
hatred agai nst an individual, but of malus aninus, and as
denoting that the party is actuated by inproper and indirect
noti ves.

As a general rule of law, any person is entitled though
not al ways bound to lay before a judicial officer information as
to any crimnal offence which he has reasonabl e and probabl e
cause to believe has been conmitted, with a view to ensuring
the arrest, trial, and punishnent of the offender. This
principle is thus stated in Lightbody' s case, 1882, 9 Rettie,
934. "When it cones to the know edge of anybody that a crine
has been committed a duty is laid on that person as a citizen
of the country to state to the authorities what he knows
respecting the comm ssion of the crine, and if he states, only
what he knows and honestly believes he cannot be subjected
to an action of damages nerely because it turns out that the
person as to whom he has given the information is after all not
guilty of the crime. In such cases to establish liability the
pursuer mnust show that the informant acted fromnmalice, i.e.
"not in discharge of his public duty but froman illegitinmate
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notive, and nust also prove that the statenments were nade or
the informati on gi ven without any reasonabl e grounds of

belief, or other information given w thout probable cause; and
Lord SHAND added (p. 940): "He has not only a duty but a

ri ght when the cause affects his own property.”

Most crimnal prosecutions are conducted by private

citizens in the name of the Crown. This exercise of civic rights
constitutes what with reference to the la of libel is termed a
privil eged occasion: but if the right is abused, the person
injured thereby is, in certain events, entitled to a renedy. (See
H Stephen, Malicious Prosecution, 1888; Builen and Leake,

Prec. P1., Cerk and Lindsell. Torts, Pollock, Torts; LQR Apri
1898; Vin., Abr., tit. "Action on the Case" Ency. of the Laws of
Engl and.)

"MALI Cl QUS PROSECUTI ON' mmeans that the

proceedi ngs whi ch are conpl ai ned of were initiated froma
mal i cious 'spirit, i-e, froman indirect and inproper notive, and
not in furtherance of justice. [10 CAWN 253 (FB)]

The performance of a duty inposed by |law, such as the

institution of a prosecution as a necessary condition precedent

to a civil action, does not constitute "malice". (Abbott v. Refuge
Assurance Co., (1962) 1 B 432).

“Malicious prosecution” thus differs fromwongful arrest

and detention, in that the onus of proving that the prosecutor
did not act honestly or reasonably, lies on the person
prosecuted." (per DIPLOCK U in Dailison v. Caffery, (1965) 1
@B 348)). (Stroud, 6th Edn., 2000).

"Malice' means and inplies spite or ill-wll. Incidentally,

be it noted that the expression "mala fide" is not meaningless
jargon and it has its proper connotation. Malice or nala fides
can only be appreciated fromthe records of the case in the
facts of each case. There cannot possibly be any set guidelines
inregard to the proof of nala fides. Mala fides, where it is
al | eged, depends upon its own facts and circunstances. (See
Prabodh Sagar v. Punjab State Electricity Board and ot hers.
(2000) 5 SCC 630.

The I egal neaning of "nmalice’ is "ill will or spite towards a
party and any indirect or inproper notive in taking an action".
This is sonmetines described as "nalice in fact". "Legal malice"
or "malice in law' means "sonethi ng done wi thout | awfu

excuse". In other words, "it is an act done wrongfully and
willfully wi thout reasonabl e or probable cause, and not
necessarily an act done fromill feeling and spite. It is

deliberate act in disregard of the rights of others". (See State of
A.P. v. Govardhanlal Pitti (2003) 4 SCC 739).

The word "malice" in commpn acceptati on neans and

inmplies "spite” or "ill will". One redeem ng feature in the matter
of attributing bias or nmalice is now well settled that nere
general statenments will not be sufficient for the purposes of
indication of ill will. There nmust be cogent evidence avail abl e

on record. In the case of Jones Bros. (Hunstanton) Ltd. v.
Stevens (1955) 1 B 275: (1954) 3 Al ER 677 (CA), the Court
of Appeal has reliance on the decision of Lumey v. Gye (1853)
2 E&B 216: 22 L.JQB 463 as bel ow. "For this purpose

mal i ci ously nmeans no nore than know ngly. This was

distinctly laid down in Lumey v. Gye (1853) 2 E&B 216: 22
LIJQ@B 463 where Cronpton, J. said that it was clear law that a
person who wongfully and maliciously, or, which is the same
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thing, with notice, interrupts the relation of naster and
servant by harbouring and keeping the servant after he has
quitted his nmaster during his period of service, conmits a
wrongful act for which he is responsible in law. Mlice in |aw
means the doing of a wongful act intentionally wthout just
cause or excuse: Bronmmge v. Prosser (1825) 1 C&P 673: 4 B&C
247. 'Intentionally’ refers to the doing of the act; it doe not
nean that the defendant nmeant be spiteful, though

sonetines, as for instance to rebut a plea of privilage in
defamation, nalice in fact has to be proved". (See State of
Punjab v. U K.  Khann and others (2001) 2 SCC 330).

Malice in law. "Malice inlaw' is however, quite different.

Vi scount Hal dane described it in Shearer Shields, (1914) AC

808 as: "A person who inflicts an injury upon another person

in contravention of the lawis not allowed to say that he did so
with the innocent mnd: he is taken to know the | aw, and he

must act within the | aw. He may, therefore, be guilty of malice
in law, although, so far the state of mind is concerned, he acts
i gnorantly, and in that sense innocently”. Malice in its |lega
sense neans malice such as may be assuned fromthe doing

of a wongful act intentionally but wthout just cause or
excuse, or fro want of reasonable or probable cause. (See S.R
Venkat ar cunan v. Union of India (1979) 2 SCC 491)

Mal i ce-per conmon |aw. "Malice" in common | aw or

acceptance neans ill wll against a person, but in | egal sense
nmeans a wongful act done intentionally wthout just cause or
excuse. (See Chairman.and MD., B.P/L. Ltd v. S.P. Gururaja
and others JT 2003 (Suppl. 2) SC 515 and Chairnman .and MD,

BPL Ltd. v. S.F. CQururaja and others (2003) 8 SCC 567).

Wiile it is true that legitimte indignation does not fal

within the anbit of malicious act, in alnmost all legal inquiries,
intention, as distinguished fromnotive is the all inportant
factor. In common parl ance, a malicious act has been equated
with intentional act without just cause or excuse. (See Jones
Bros. (Hunstanton) v. Stevans (1955) 1 B 275: (1954) 3 A

ER 677 (CA)). Kunmmon Mandal Vikas NigamLtd. v. Grja

Shankar Pant and others. (2001) 1 SCC 182).

A bare perusal of the averments nmade in the plaint show

that they are extrenely vague, lacking in details and after the
| earned trial judge held that the Board al one was responsible
because it was not established that any individual officer was
responsible for it and di spute only have been revealed by the
hi gh- power enquiry which the court was inconpetent to direct,
the award for danmges is clearly indefensible. The High

Court’s judgnent suffers fromvarious infirmties. Firstly, it
has taken a confused view of the matter. It failed to notice that
the trial court itself had held "it was highly probable" that the
plaintiff was suspended for extraneous reasons. This

concl usion is based on surm ses and conjectures. This had

not been established. As noted above, the H gh Court noted

that the Trial Court itself held that the plaintiff was not
entitled to damages for defanmation. But while affirmng the

j udgrment and decree, it held that the damages granted for
harassment must be read as damages for nalicious

prosecution causi ng harassnent. To say the least, all the
concl usi ons are confusing, contradictory and do not convey

any sense. Looked at fromany angle the inmpugned judgnent

of the H gh Court is indefensible and is set aside.

The appeal is allowed but w thout any order as to costs.




