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ACT:

Joint Hndu famly If~ duty cast on menbers to inform
creditors by general notice regarding disruption of joint
H ndu fam|ly Creditor-Duty to inquire about the capacity of
executant of a docunent.

Partnership Act, 1932-Sections 4 and 5-Difference.

Limtation Act, ' 1908-Section 21(3)(b) "Mnager of the
famly for the rinme being"-Maning of-Erstwhile karta-If
could keep an old debt alive and extend |imtation against
all the nenbers of joint H ndu famly.

HEADNOTE

The plaintiff-appellant “had business dealings with the
joint famly of the defendants. 'He had instituted a suit
claimng a certain sumof noney fromthe defendants, one of
the grounds being that even if the defendants proved that
there had been a partitionin the famly, the famly was
still liable for the dues pertaining to the ancestral
busi ness carried on by all the defendants either as menbers
of the joint Hndu famly or as partners of a firm
Def endant 3 (respondent) stated that there was di sruption of
the joint famly status on Novenber 4, 1945. when def endants
1 and 2 and his deceased father unequivocally expressed
their intention to separate and divided their novabl es. He
deni ed that defendants 1 and 2 had ever acted as managers of
the joint famly.

The trial Court and the High Court concurrently found
that the joint family of the defendants had disrupted on
Novenber 4, 1945 and that no joint fam |y business was in
exi stence on the date when the | ast dealing of the plaintiff
wi th the defendants took pl ace.

On appeal to this Court, it was contended that even if
the joint famly stood disrupted from Novenber, 1945, in the
absence of public notice by defendants 1 and 2 regarding the
di sruption of the joint famly, the acknow edgenments made by
themas karta of the joint Hindu famly woul d be binding on
the erstwhile joint family wunder s. 45 of the Partnership
Act, 1932.

Di sm ssing the appeal
N

HELD: (1) It is the duty of the creditor to ascertain
whet her the person making the acknow edgenent still holds
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his representative capacity as karta of the famly. The | aw
does not cast any duty upon the nmenbers of the famly to
inform the creditors by a general notice about the
di sruption of the family. |If the creditor fails to make an
enquiry and satisfy hinself about the capacity of the
executant to represent the famly at the tinme of making the
acknow edgerment, he does so at his own peril. Disruption of
the joint famly status puts an end to the representative
capacity of the karta and any acknow edgenent of a debt made
by him after such disruption cannot save the creditor’s
claimfrom becomng time barred agai nst the other menbers.

[ 298B- C]
Prampd Kumar Pati v.. Dampbdar Sahu, |LR 1953 Cuttack
221; Rengaswam Ayyangar v. SivprakasemPillai, [ILR 1942

Mad. 251 (F.B.); Mutayala Ramachandrappa v. Mitayal a
Nar ayanappa, Al R 1940 Mad. 339, approved.

Kashi ram Bhagshet Shete v. Bhaga Bhanshet Redij A l.R
1945 Bom 511 over ruled.

(2)(a) The Legislature has excluded the joint Hindu
trading famlies fromthe operation of the Partnership Act.
Section 4 defines partnership as a rel ation between persons
who have agreed to share the profits of a business, and
according to s. 5 the Act- governs only that relation of
partnership which arises from contract and not from status
such as the one obtaining anong the nenbers of a joint Hindu
fam ly' trading partnership, [297C D
288

(b) The words "manager of a family for the tine being"
occurring in s. 21(3)(b) of the Limtation Act. 1908.
indicate that at the tine when the acknow edgenent was nade
and signed, the person naking and signing it, nust be the
manager of a subsisting joint Hndu famly. |If at the
relevant tinme the joint H ndu famly, as such, was no | onger
in existence, any acknow edgerment ~nade by the erstwhile
karta of such famly cannot keep the debt alive and extend
[imtation as against all the nenbers of the famly, his
representative capacity as karta being co-term nus wth the
joint status of the famly. [297F-(

(c) Coparceners do not derive their titlethrough the
karta of the coparcenaty. In the instant case defendants 1
and 2 did not fulfil the requirements of sub-s. (1) of s. 21
of the Limtation Act. [298A]

JUDGVENT:

ClVIL APPELLATE JURISDICTION: Cvil Appeal No. 1896 of
1968.

(Appeal by special leave fromthe judgnent and order
dated the 21st Septenber, 1962, of the Mysore Hi gh Court in
Regul ar Appeal (B) No. 287 of 1956).

H B. Data and P. C. Bhartari for the appellant.

S. T. Desai and Naunit Lal for respondents 3 & 4.

The Judgrment of the Court was delivered by

SARKARI A, J.-This is a plaintiff's appeal by specia
| eave directed against a judgnent of High Court of Mysore.

The follow ng pedi gr ee tabl e wil | be hel pf ul in
understanding the facts |l eading up to this appeal
Mahal i ngappa
(died in 1922)
Mal | appa Appa Saheb Neel kant h
Def. No. | Def. No. 2 (died on 8-7-46)
Chandr akant Snt. Bal ab
Def. No. 3 (wi fe of Neel kanth Def. No. 4).

The respondents are H ndus governed by Mtakshra Schoo
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of Hindu Law. Mhalingappa, the prepositus of the joint
famly died in 1922, survived by three sons, nanely,
Mal appa, Defendant 1, Appa saheb, Defendant 2, and Neel kanth
(The sons are hereafter referredto as ‘M,"A and ‘N),
Mahal i ngappa and his sons constituted a joint Hindu famly.
The famly was trading in tobacco. Mahalingappa, J as Karta
was nmanagi ng the joint famly business. After his death, his
el dest son. Neel kanth, father of Chandrakant, Defendant 3,
began to |ook after the nanagenment of the fanily business
‘N also started C N Tennis Bidi Factory in the name of
his son, Chandrakanth, in 1942 or thereabout. ‘N died on
July 8, 1946. Thereafter, ‘A (Defendant 2) continued and
managed the joint famly  business and the fanily concerns
with the consent of the other nenbers. After 1951, the
fam |y busi ness was nmanaged by ‘M (Defendant 1).

The appell ant had business dealings in tobacco and
noney dealings with the Defendants’ joint famly. There used

to be peri odi cal verification of account s and
acknow edgenents were made fromtine to
289

time by the Manager of the famly. The plaintiff’s accounts
were burnt in fire on Cctober 22, 1949 and he had to
reconstruct the accounts from available information and

docunents.

On April 15, /1953 accounts were taken, and the anount
due from the defendants fanmily to the plaintiff was worked
out and verified The accounts thus stated were acknow edged
and signed by Defendant 1 and by Defendant 4, ‘as guardian of
her mnor son, Defendant 3. A balance of Rs. 69,465/ 15/- was
found due to the plaintiff fromthe defendants.

Wth the preceding allegations, the plaintiff on
January 28, 1954 instituted the suit for the recovery of Rs.
75,000/ -, comprising of Rs. 69,465/15/-, as principal, plus
interest at 12 per cent per annum Subsequently by an
amendnment of the plaint, he added an alternative ground that
if the Defendants proved that there had been a partition in
the famly, they were still liable for the dues pertaining
to the ancestral business carried on by all the defendants
either as nmenbers of the joint Hindu fanily or as partners
of a firm

Defendants 1 and 2 in their joint witten  statenent
admtted that there was an ancestral tobacco business of the

famly managed by "N till his death in 1946; that after Ns
death, the famly business was nanaged by them (M & A) and
that all the defendants were jointly ~liable for the

plaintiff’'s claim The defendants denied that there was ever
a partition of the joint famly. They however conceded that
a deed of partnership, an agreenent and a partition award
had been brought into existence fromtine to tine with the
sol e object of |essening the burden of inconme-tax, and they
were not intended to be acted upon. It was added that after
the interim attachnent of the property, Defendant 3, taking
advant age of these bogus docunents, obtained an ex parte
decree to show that there had been division of the joint
famly, and that this decree was not opposed by the
answeri ng defendants because they were assured that it would
not be executed. They adnitted that the appellant’s claim
was partially true, but denied correctness of the tota
bal ance claimed as due. They further averred that the suit
was tinme-barred as the acknow edgenent relied on by the
plaintiff was not legal and could not extend limtation
that interest was wongly calculated; that, if they (
Defendant 1 and 2) were held liable, they should be all owed
to pay in easy instal nents.

Defendant 3 filed a separate witten statement. He
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resisted the plaintiff’s claim traversed the allegations in
the plaint, and denied that there was any acknow edgnent
nmade on his behalf on April 15, 1953 by his nother
Defendant 4. |In the alternative he pleaded that she had no
authority to acknow edge the debt so as to bind himas he
was then a mnor. Defendant 3 further stated that there was
a disruption of the joint famly status on Novenber 4, 1945
when M A and N unequivocally expressed their intention to
separate, and divided the novables, and thereafter, a decree
for partition of the inmovable property of the famly was
passed in 1949 on the basis of an arbitration award.
Def endant 3 asserted that this decree had been acted upon by
the parties. He denied that Defendants 1 and 2 had ever
acted manager of the joint famly wth the consent of the
ot her menbers,

290

and added that this question could not- arise because of the
earlier division of the famly.

Def endant” 4 in her witten statenent denied the
plaintiffs’ claim and supported the contentions raised in
his witten statenent by Defendant 3. She stated that
Defendants 1 and 2, had taken her thunb inpressions on
certain papers on the representation that they had been
properly managing the Tennis Bidi Factory which had fallen
to the share of her husband. She was never informed of the
contents of the docunments by the Defendants, who took undue
advantage of her illiteracy.

The trial court held that” the joint fanmly had
di srupted in 1945 and the plaintiff was aware of this fact;
that the acknow edgenents of ~the debt had been made by
Def endants 1 and 2 and not by Defendant~ 3, and on that
account the suit was within time only as against Defendants
1 and 2; that Defendant 3 had on attaining ngjority
repudi ated his l[iability as partner; that the thunb-
i mpressi ons of Defendant 4 on the acknow edgenent had been
taken by practising fraud; that in-any case defendant 4 had
no authority to acknow edge the debt on behal f of her m nor
son. The Court, however, upheld the appellant’s contention
that the old accounts had been destroyed in fire and that
the plaintiff was entitled to interest at 12 per cent per
annum on these findings, the trial court decreed the
plaintiff’s claim in toto against Defendants 1 and 2 but
di smssed it against Defendants 3 and 4.

Agai nst that judgnment and decree of the trial court,
the plaintiff preferred an! appeal to the Hi gh Court. The
H gh Court has affirmed the findings of the trial court and
di smi ssed t he appeal

Hence this second appeal by the plaintiff.

Def endants 1 and 2 did not appeal against the decree of
the trial court which had consequently becone final agai nst
t hem

It is common ground between the parties that during the
life-time of Mahal i ngappa, the famly consisting of
Mahal i ngappa and his sons, was a joint H ndu famly trading
in tobacco. It is further not disputed that after the death
of Mahal i ngappa, the surviving co-parceners continued to be
joint and Neel kanth, the el dest son of Mhalingappa, nmanaged
the fam |y business as Karta till Novenber 4, 1945.

The first matter in controversy is, whether on Novenber
4, 1945, on account of an unequivocal declaration of an
intention to separate nmde by the three sons of
Mahal i ngappa, there was a disruption of the joint famly
status ? The courts below have concurrently answered this
guestion in the affirmative.

M. Datar, appearing for the appellant contends that
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this finding of the courts below that there was a division
inthe famly on Novenber 4, 1945, was not based on any
evi dence whatever and is consequently, unsustainable in |aw.
291

We are unable to accept this contention. The finding is
based on good evidence which has been found credit worthy
after due consideration by the two courts. Firstly, there is
arecital of the fact of division on Novenmber 4, 1945, in
the partnership deed, Ex. 197, dated October 25, 1946. This
deed has been witten on a general stanp paper of the value
of Rs. 30. The date of the purchase of the stanp paper
accords with the date of the execution of the deed. This
docunent therefore, could not have been brought into
exi stence subsequently. Secondly, there was an endorsenent
on the Incone-tax Return Ex. 309, relating to the previous
year endi ng on Novenber 4, 1945, that at the end of the year
there has been a change in the status of the famly.
Thirdly, there is the Arbitration Award (Ex. 294) dated
Novermber 3, 1948, followed by the decree (Ex. 295). This
award is " aregistered docunent. The mmterial recitals in
thi s docunent -are as under:

"The plaintiff (Chandrakant N lkanth) and the
def endants Nos. 1, 2 ~and 3 (Mallappa, Appasaheb and
Basawabai, w dow of -Mahal i ngappa) were nenbers of joint
famly. During the lifetine of the plaintiff’s father,
he and the defendants Nos. 1, 2 and 3 were living joint
and all the three persons carried on-the business of
the joint famly. Thereafter as the nminds of the
plaintiff’s father and of the defendants Nos. 1 and 2
were prejudiced on account - of sone donestic reasons,
they began to live separately in the year 1945.
Thereafter they took accounts of the transactions, wth
desire to get their inmovable and novable properties
and other business partitioned and got the capita
amount in that business partitioned on 4th Novenber
1945. So also they effected partitions in the other
novabl es and the ornaments etc., of the famly

Now the defendants Nos. 1 and 2 are objecting
about the rmaintenance to be given to the defendant No.
3 (wi dow of Mahalingappa) as per agreenent deed

The contentions of the defendants Nos. 1 and 2 are
as follows:

We and our deceased el dest br ot her Sri
Ni | kant happa were living joint. It is true that on4th
Novermber 1945 we all three together ~have  taken the
accounts of the business and have nade divisions in the
capital of the business. It is true that accordingly we
have proportionately divided the remaining novable
articles and the ornanents etc. and have taken the
sanme...."

The award bears the si gnat ures of t he three
arbitrators, and on its basis the court passed a decree on
August 9, 1949. That suit was instituted by Chandrakant, and
Basawwa, w dow of Mahalingappa, Suryakant, an illegitimte
son of Nilkanth, Mallappa Mahal i ngappa Sadal ge and Appasaheb
were i npl eaded as defendants. Under the award, provision was
made for the maintenance of Snt. Basawwa and the residence
of Suryakant, the illegitimte son of Nilkanth.

292

The concl usi on based on the above documentary evi dence
was reinforced by the courts below with adm ssions nade by
Defendants 1 and 2, in cross-exanination, and also with an
inference drawn against the plaintiff and Defendant 1 on
account of the non-production of the account-books. In our
opi nion, the court below were justified in drawing the
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i nference because Defendant 1, as is apparent from his
witten statenent, is colluding with the plaintiff, and al
ci rcunst ances suggest that these account-books nust be with
def endant 1.

The case of Defendant 3 is that on Novenber 4, 1945,
the accounts of the joint famly were worked out and cl osed.
It was found that there was a capital balance of Rs.
64,023/ 11/- which was wequally divided anobng the three
brothers and the fact of this division was noted in the
account books which were in the possession of Defendant 1.
In the wtness-box, Defendants 1 and 2 admitted that on
Novermber 11, 1945, each of the brothers got Rs. 21,340/3/9
and credit entries to that effect were made in the khata of
each brother in the account-books of the shop

Def endant 3 by an application (Ex. 169) called upon
Def endant 1 to produce in court the account-books, in his
possession. Notice of this application was received by
Def endant s Counsel on July 18, 1955. Despite this notice
defendant '1 did not produce the account books when he
appeared inthe witness-box on July 21, 1955. He nade a | ane
excuse that the account books had ~been given to Javal
pl eader after the service of sumons in this suit on him
(defendant 1) because that~ pleader had asked himto bring
the books containing the plaintiff’s accounts. But the
def endant gave himthe books of the Bidi Factory and not of
M B. Sadal ge shop.” Defendant 1, in cross-examnation
clearly admitted that he had given to Javali pleader only
those account books which containedthe plaintiff’s Khata
"and not of previous years". By -any reckoning, this means
that he did not hand over the account books relating prior
to the years 1949 to Javali Pleader. Admttedly, after the
death of Nilkanth. he was nmanagi ng the business upto 1950,
and, as such, was supposed to be in possession of the
account - books. The courts below were there fore, right in
rejecting the explanation given by himfor non-production of
the account-books. The expl anation regarding the non
production of the books, given by defendant 2, /'who had
nmanaged the business after 1951, was equally unsatisfactory
and was rightly discarded.

In the 1light of what has been said above, it cannot be
held that there was no legal evidence before the courts
below to base the finding that the joint famly  had
di srupted on Novenber 4, 1945

It is next contended by M. Datar that even if there
was some declaration of separation in 1945 and subsequently
a decree for partition based on an award was passed in 1949,
then al so, such declaration, award and decree were never
acted upon. It is submtted that in holding to the contrary,
the High Court has committed several errors of record and
m sconstrued i nportant docunentary evidence.

293

According to M. Datar, the under-nmentioned docunentary
evi dence unm stakably shows that the declaration of 1945,
the award of 1948 and the partition decree of 1949 were not
act ed upon:

(1). Affidavits Exhts. 221, 247 and 248 sworn on July
20, 1946, before a Magistrate by Defendants 2, 4 and 1
stating that they are nenbers of a joint Hndu fanmly and
Def endant 2 is the manager of the famly. In the affidavit
Ex. 247, Smt. Bal abai gave her consent to the managenent of
the affairs of the joint famly by defendant 2.

(2). Application dated August 13, 1946 (Ex. 182), by
Defendant 1 to Sales-tax of ficer for transfer and
registration of the licence, and application Ex. 208, dated
Septenmber 30, 1946 nade by defendants 1 and 2 on their
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behal f and on behalf of Chandrakant Defendant 3 informng
the Gty Surveyor about the death of Neelkanth and
requesting him to enter the Khata in the nanes of all the
three defendants 1 to 3.

(3) Income-tax returns Exhs. 309 to 314 filed after the
deat h of Neel kant h.

(4). Resolution, Ex. 335, passed by the Board of
Directors in the neeting held on July 30, 1946 pernitting
defendant 2 to redeem in the capacity of Karta of the joint
fam |y, goods pledged with the N pani Branch of the Bank by
Neel kant h deceased.

(5). Ex. 147, statenent, dated Septenber 26, 1953, by
defendant 3 requesting the City Surveyor, N pani that his
joint share in N pani Revision Survey Nos. 1254 and 1264 nay
be cancelled and the nanme of defendant 1 nmamy be entered
again for both the nunbers. Enphasis is on a sentence in
this statement to the effect: “"Two nonths have passed since
the said partition”.

In accordance ~with this statement. the nmutation Ex.
263, was attested.

Both- the courts below have fully considered this
evidence, along wth other  evidence, and conme to the
concl usi on that these docunments do not discount or alter the
fact that the jointt famly had disrupted on Novenber 4,
1945. The Hi gh Court ~has given reasons why the evidence
furnished by the deed of partnership (Ex.. 197) and the
Arbitration Award, (Ex. 294) can be safely accepted.’

In regard to Exs. 221, 247 and 248, the H gh Court has
said that there is no evidence as to for what purpose these
affidavits were sworn to and has rightly enphasised that in
the absence of such evidence, it is difficult to draw any
i nference about the inplications of their contents.
Regarding the affidavit Ex. 247, purporting to have been
sworn by Smt. Bal abai, the H gh Court has said that she nust
have been nmental |y depressed being in nourning on account of
the death of her husband which -occurred only 12 days
earlier; that she was an illiterate woman who thunb- nmarked
what ever docunents wer e present ed to her, wi t hout
understanding its contents. In this connection, the H gh
Court referred to the statenent of defendant 1, wherein he
has admitted that during defendant 3's nminority, defendant 1
and defendant 2 were the only persons who | ooked after the
busi ness and defendant 4 never objected to whatever they
did. and that they used
294
to take defendant 4's thunb-inpressi on whenever they thought
it necessary in connection wth the dealings of M B.
Sadal ge shop.

As regards the applications Exs. 182 and 208, the Hi gh
Court said, there was nothing inconsistent in the recitals
of these docunents, to show that there was no partition of
the joint family. The recital in Ex. 208 was found to be too
technical to spell out the full Ilegal inplications of the
words "in the joint famly".

Referring to the Incone-tax returns Exs. 310, 311 and
314, submitted on March 15, 1948, Novenber 12, 1949 and
February 13, 1954, respectively, the H gh Court noted that
these refer to the accounts of the two concerns and contain
somewhat different descriptionin the nmanagenent. In Ex.
310, relating to the year ending October 24, 1946, it is
stated that N and defendants 1 and 2 were Kartas of the
famly. In Ex. 311, defendant 2 is nmentioned as the manager
of the "old Hndu Undivided Family". Simlarly, Ex. 314,
purports to have been filed by the H UF. relating to the
year 1949-50 but this was filed on Feb. 13, 1954 after the
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institution of this suit. The inconme-tax returns Ex. 312 and
313 relate to the previous years ending on 12-11-1947 and
22-12-48. Ex. 312 was subnitted on Decenber 26, 1949 and Ex.
313 on Decenber 22, 1953, both by defendant 2. The status of
the assessee in these two returns is nentioned as "Firm'.

Ex. 315, is the income-tax return relating to the
i ncome-tax year 1948-49, the previous year of which ended on
Novermber 12, 1947. It was filed by defendant 4 as guardi an
of her mnor son, defendant 3, on Decenber 22, 1949. The
status of the assessee therein is shown as ‘Individual’. It
relates to the business which was being run under the style
of Ms. M B. Sadalge. It is mentioned in this return that
each of the three defendants .1, 2 and 3 has 1/3 share in
the business Ex. 316 is the order of the Income-tax officer
passed on June 20 1950 wherein it is stated that 1/3 share
of defendant 1 in the profits of this firmwas assessed on
that date.

Ex.: 309 is the income-tax return relating to the
previ ous year -~ ended on Novenber 4, 1945. It was filed by
defendant' 2in 1946, after Neel kanth’'s death. The Hi gh Court
has attached great weight to an endorsenent on this return
which is to the effect, that there had been a change in the
famly status. at the end of the year. This endorsenment has
been omtted fromthe printed copy of Ex. 309. Consequently,
at one stage, it /was naintained by the counsel for the
appellant that in repeatedly referring to this endorsenent
the High Court had committed an ~error -of record. W
therefore, sent for the woriginal: W find that this
endorsenent is very much there in the original. This
endorsenent was a valuable piece of evidence to show that,
in fact, there had been a disruption of" thejoint famly
status at the end of the previous year, 1944-45, on Novenber
4, 1945.

Thus the evidence furnished by the income-tax returns
was conflicting. But the aforesaid endorsement on Ex. 309
was a clincher. It was a statement made ante litemmtam It
confirmed the testing of
295
Defendant 2 that the partition had taken placein 1945 and
this tilted the balance against the contention of the
plaintiff. In such evidentiary value, it out-weighs the
i ncome-tax returns, Ex. 310, 311 and 314, in which the
status of the assessee is shown as H U F. The H gh Court was
therefore, not wong in holding that all these docunents
taken together do not show "that the fanmly of the
def endants had continued to be joint."

Di scussing the resolution (Ex. 335)of the Board of
Directors passed on July 30, 1946, the H gh Court said that
this resolution was passed only 22 days after the death of
Neel kanth and therefore, there was nothing unusual if al
the nmenbers authorised defendant 2 to redeemthe  pledged
goods as manager of the joint famly.

In our opinion, it was not’ unreasonable to hold that
the recital in this resolution with regard to defendant 2
being the authorised manager of the joint famly, was made
as a mtter of expediency, and did not discount the case of
defendant 4 that the joint famly had di srupted on Novenber
4, 1945.

The High Court found that the racital in Ex. 143, that
the partition had taken place two nonths prior to this
application, was obviously a mstake, as it was nobody’'s
case that the partition had taken place in 1953. This
inference also was not inplausible. This docunent contains
ot her pal pable errors of a simlar nature. For instance,
therein the age of defendant 3 is nentioned as twenty years,
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whi |l e he was hardly eighteen.

The High Court found that the docunentary evidence
furnished by the partnership deed (Ex. 197) dated October
25, 1946, the award (Ex. 294) dated Cctober 30, 1948, and
the decree (Ex. 295) dated Septenber 15, 1949, passed on its
basis was entirely reliable. It further found that these
docunents had been acted upon. In this connection, the Hi gh
Court, 'rightly relied upon the admi ssions of defendant 1 in
cross-exam nation. In the wtness-box, defendant 1 had
conceded that all the inmovable property that had been
allotted to defendant 2 wunder the award had been sol d away
by him and that pursuant to the award, Rs. 7,000/- had been
paid to Heerabai and her 'son, Suryakant. Defendant 1 further
significantly admtted that on Cctober 25, 1946 Rs. 16000/ -
and odd were to the credit of defendant 3 in the account
books of M S. Sadal ge Shop. By virtue of the receipt, Ex.
167, dated August 9, 1949, defendants 1 and 2 acknow edged
the deposit of “Rs. 16005-15-0 in favour of the mnor
Def endant '3, ~payable with interest at Rs. 6/- per cent per
annum  Defendant 1 admitted the correctness of the contents
of this receipt. It is undisputed that subsequently,
defendant 3 has not only obtained a decree on the basis of
this receipt against defendant 1, but has taken out its
execution.

The High Court has also dismssed the effect of the
agreement (Ex. 99) which was executed between defendants 1
2 and defendant 4 as the guardian of ‘the minor, defendant 3
on April 12, 1950. The nmin object of this agreenent was to
safeguard the interests of the mnor in the managenent of
the two partnership businesses, nanely,

296

M B. Sadal ge Shop and Tennis Bidi Factory in the name of
Chandr akant Neel kant Sadal ge. By this agreenment, defendants
1 and 2 were called upon to credit to the business whatever
amounts they had spent fromout of the partnership assets.
The power of each of the defendants wth regard to
wi thdrawal of funds from partnership chest for /persona
expenses, was also restricted. This arrangenent continued to
be in force till the partnership was dissolved by another
regi stered deed on April 20, 1951

Ref erence has already been made to Ex. 316, an order
dated June 20, 1950, of the Incone-tax officer show ng that
defendants 1, 2 and 3 were being assessed on the basi's that
each of themhad 1/3rd share in the business. In a joint
Hi ndu fam |y business, no nmenber of the family can say that
he is the owner of one-half, one-third or one-fourth. The
essence of joint Hindu famly property is unity of owner
ship and community of interest, and the shares of the
nmenbers are not defined. Simlarly, the pattern of the
accounts of a joint Hndu famly business maintained by the
Karta is different fromthose of a partnership. In-the case
of the forner the shares of the individual nenbers in the
profits and | osses are not worked out, while they have to be
wor ked out in the case of partnership accounts.

In view of all that has been said above, we are of
opi nion that the concurrent finding of the courts belowto
the effect, that the joint Hndu famly of the defendants
had di srupted on Novenber 4, 1945, does not suffer from any
legal infirmty or gross error which would justify our
interference in this appeal by special |eave. W therefore,
take it that no joint Hndu famly of the defendants, nor
any joint business of such a famly was in existence either
on Cctober 15, 1949 when the |ast dealing (vide Ex. 394) of
the plaintiff with defendants 1 and 2 took place, or when on
April 15, 1953 the accounts were stated and adnitted.
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| ndeed, on-the date, April 15, 1953, on which the
plaintiff’s cause of action arose, even the partnership was
not in existence, the sane having stood dissolved since
April 20, 1951.

M. Datar next contends that even if the joint status
of the famly stood disrupted from Novenber, 1945, then
also, on the principle of s. 45, Partnership Act, the
acknow edgenents nade by defendants 1 and 2, representing
thenselves, jointly or severally, as Karta of the joint
H ndu trading famly, would, in the absence of public notice
to the traders in general or particular notice to the
plaintiff, be binding of all the erstwhile nenbers of the
joint famly. Reliance for this contention has been placed
on a Single Bench judgnment of the Bonbay Hi gh Court in
Kashi ram Bhagshet Shete v. Bhaga Bhanshet Redij(1).

As against this, M. Desai submits that Kashiram s case
(supra) does not- lay ~down the law correctly. Counse
mai ntains that the contrary view taken by the other Hi gh

Courts'in/ these cases is sound : Pranod Kumar Pati v.
Danodar - Sahu(2); Rengaswam Ayyanagar V.
(1) Al.R 1945 Bom 511 (2) I.L. R 1953 Cuttack
221.
297
Si vyurakasam Pillai(1); Mut hyal a. Ramachandr appa v.

Mut hyal a Nar ayanappa (2)

Kashiram s case / (supra) decided by an emnent single
Judge certainly supports the proposition propounded by M.
Datar. Applying the principle of s.~ 45 of the Partnership
Act, 1932, the |l earned Judge held that unless intimation of
the severance of joint  status between the nenbers of the
joint famly is given to the outside creditors who had
dealings with the joint famly throughits karta, either by
public notice or individual notice inthat behalf, the karta
woul d be deened to continue to represent the famly and to
have power to incur debts for fam |y necessity and to make
acknow edgenents or part-payments in ‘s respect of the same
so as to extend the period of Iimtation. Wth great respect
to the |l earned Judge, we do not think that this is ‘a correct
enunci ati on of the law on the point. Firstly, the
| egislature has, in its wi sdom excluded joint Hi ndu trading
famlies from the operation of the Partnership Act. Section
4 of that Act defines ’'partnership’ as "the relation between
persons who have agreed to share the profits of a business
carried on by all or any of themacting for all". Section 5
further nakes it clear that this Act governs only  that
relation of partnership which arises fromcontract and not
fromJ status such as the one obtaining anong the nenmbers of
ajoint Hndu famly trading partnership. Secondly, the
guesti on whet her an acknow edgerment made by the karta of an
erstwhile joint Hndu famly after its severance, /'would
extend limtation against all the former nmenbers of that
famly, turns primarily on an interpretation of clause (b)
of sub-section (3) of s 21 read with s. 19 of the
Limtation Act, 1908. C ause (b) of s. 21 (3) provides:

"Where a liability has been incurred by or - on
behal f of a Hndu undivided famly as such, an
acknow edgenent or paynent nade by or by the duly
aut hori sed agent of, the manager of the famly for the
ti me-being, shall be deened to have been made on
behal f of the whole famly"

The key words in this clause are the nmanager of the
famly for the tine being’. These words unerringly indicate
that at the time when the acknow edgenent is nmde and
signed, the person making and signing it, mnust be the
manager of a subsisting joint Hndu famly. If at the
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relevant time the joint Hndu famly as such was no | onger
i n existence because of division, or disruption of its joint
status, any acknow edgenent made by the erstwhile karta of
such famly cannot keep the debt alive and extend limitation
as against all the menmbers of the famly, his representative
capacity as karta being co-terminus with the joint status of
the famly.

Expl anation (11) tos. 19 lays down that for the
pur pose of this section "signed" neans signed either
personally or by an agent duly authorised in this behalf.
Section 21(1) provides that the expression "agent duly
authorised in this behalf" in ss. 19 and 20 shall in the
case of a person under disability include his [|awfu
guardi an or nmmnager or an agent duly authorised in this
behal f. It is well settled that

(1) I.L.R 1942Mad. 251 (F.B.) (2) AI.R 1940 Mad.
339.
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coparceners do not-derive their title through the karta of
the coparcenary. Defendants 1 and 2 do not fulfil the

requi renents of this sub-section

It is therefore the duty of the creditor to ascertain
after due enquiry whet her t he per son maki ng t he
acknow edgenent still holds his representative capacity as
karta of the famly. The | aw does not cast any duty upon the
nmenbers of the famly who do not figure in the endorsenent
or witing admitting the debt to informthe creditor by a
general notice about the disruptionof the famly. If the
creditor fails to make an enquiry and satisfy hinsel f’ about
the capacity of the executant to represent the famly at the
time of mmking the acknow edgenent, he does so at his own
peril. Disruption of the joint famly  status, as ' already
noticed, puts an end to the representative capacity of the
karta and any acknow edgenent of a debt made by him after
such disruption cannot save the creditors’ claim from
becomi ng time barred agai nst the other nenbers.

The above enunciation of the lawis in accord w th the
view taken by a Full Bench of the Madras H gh Court in
Rangaswany Ayyangar Vv. Sivprakasam Pillai (supra) and by a
Di vi sion Bench consisting of Varadachariar and Abdur Rahnan
JJ. in Mithyala Ramachandrappa v. Mithyala Narayanappa
(supra), and by a Division Bench of the Orissa H gh Court in
Pranmod Kumar Pati v. Danopdar Sahu (supra).

We approve of the |law enunciated on the point by-the
H gh Courts in these cases.

No ot her point has been argued before us in this appea
which fails and is dismssed with costs.

P.B.R Appeal di sm ssed.
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