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The following Order of the Court was delivered:

If at all and to what extent the Government of the State of Bihar is
vicariously liable for paynent of arrears of salaries to the enpl oyees of
the State owned corporations, public sector undertakings or the statutory
bodies is the core/question involved in this wit petition

It appears fromthe records that various Government conpani es/public sector
undert aki ngs, details whereof are stated hereunder have not paid salaries
to their worknen and ot her enployees for a long tine resulting in death of
several persons and m series brought to a | arge nunber of famlies as would
appear fromthe foll ow ng:

Statenment As of 12.3.2003

S. Narme of Public No. of Date from

Nos. of Death

No. Undert aki ng Enpl oyee which sal ary of
Enpl oyees

i s due

1. Bi har State Agro Industries 630 May- 93

70 Devel opnment Corporation

2. Bi har State Medicine & 265 Aug- 93

11 Cheni cal Devel opnent

Cor porati on

3. Bi har State Handl oom & 429 I n Headquarter from My 3
Handi craft Corpn. 1996 in Unit from 1993
4. Bi har State Small Scal e 141 In Headquart er from
36 I ndustrial Devel opnent April 1995/ In Unit from
Cor poration April 1993

5. Bi har State Sugar Corpora- 9240 From January 2000 in 467
tion Headquarter. In
Unit from

April 1992

6. Bi har State Leat her 471 From March 1993

13 Devel opnent Corpn
6a. Bi har Finished Leathers

7. Bi har State I ndustri al 1551 In Headquarters from July
| 25 Devel opment Cor porati on 2001 in Unit from Feb
1993

8. Bi har State El ectronic 157 I n Headquarter upto date

5 Corporation In Unit from Apri
1998

9. Bi har State Vast raya 50 Nov. - 96
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Ni | Corporation

10. Bi har State Film 8 Aug. - 02

Ni | Devel opnent & Fi nanci a

Cor poration

11. Bi har State Frui t & 16 From Aug. - 94

1 Veget abl e Devel opnent
Cor por ati on

12. Bi har State Seed 137 From May 1999

5 Devel opnent Cor pn

13. Bi har State Fi shries 42 Bef ore May 2000 due of .32

5 Devel oprment Cor poration to 40 nonths

14. Bihar State Food & G vil 1716 Pendi ng from till 40 325
Suppl i es Corpn. nont hs

15. Bihar State Panchayati Raj 130 From March 1996

7 Financial Corpn.

16. Bihar State Construction 357 In Headquart er from 55
Cor pn. January 1995. In Unit
from

January 1992

17. Bihar State Road Transport 5580 Headquarter + In sumunits

205 Corporation from Nov. 1998

Bal ance in
from December 1993 Note:

18. Bi har State Khadi 75 Payment of Salaries 71 NA
Grandhyog Boar d Staff in non-plan (uptodate)
due fromApril 94 Staff Salaries

19. Bi har Hill Area Lift 684

NA

Irrigation Corpn.

A newspaper report as regard non-paynment of salary for a long tine
resulting in starvation highlighted the case of one Chandan Bhattacharya,
son of an enpl oyee of the Bi har State Agro-Industries Devel opnent
Corporation who tried to i molate hinsel f. The incident was w dely
reported, inter alia, in 'The Hindustan Times', Delhi Edition, on 19.9.2002
under the caption "Enpty coffers drive staff to self-i mmolation bids". The
sai d Chandan Bhattacharya | ater on succunbed to the burn injuries suffered
by him

In this wit petition, the wit petitioner, a public spirited citizen and a
Supreme Court |awyer, alleged that apart from plight of the enpl oyees of
the public sector undertakings or the statutory authorities, even the
teachi ng and non-teaching staff of Aided and Unaided Schools, Mdrassas and
Col | eges have been facing a similar fate. W, however, as at present

advi sed do not intend to deal with the sane. According to the petitioner
froma newspaper report it woul d appear that about 250 enpl oyees di ed due
to starvation or conmitted suicide owing to acute financial crisis
resulting from non-paynent of remunerations to themfor a long tine. The
report further goes on to say that the | eader of the opposition in the

Bi har Assenbly had all eged that over 1000 enpl oyees died "due to | ack of
salary for a period ranging fromfour nonths to 94 nonths".

Inits counter affidavit, the State of Bi har does not deny about the
factual statenent made in the said wit petition. Its stand, however, is
that salaries are being paid by the statutory authorities, the details
whereof are in the follow ng terns:

"In the follow ng 26 undertaki ngs, salary paynents are upto date (as on
30.9.2002) and are continuing on a regular basis as per reports fromthe
Cor poration: -

5. Bi har State Financial Corporation Ltd.

6. Bi har State Credit & Investnment Corporation

7. Bi har State Agriculture Marketing Board
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8. Bi har State Forest Devel opnent Corporation

9. Bi har State Pollution Control Board

10. Bi har State Warehousi ng Corporation

11. Bi har State Tourism Devel opnment Corporation

12. Bi har State Text Book Corporation

13. Bi har State M neral s Devel opnent Corporation

14. Bi har State Housi ng Board

15. Bi har State Police Building Construction Corporation
16. Bi har State Bridge Construction Corporation

17. Bi har State Electricity Board

18. Bi har State Hydro-el ectric Power Corporation

19. Patna I ndustrial Area Devel opnent Authority

20. North Bi har Industrial Area Devel opnent Authority
21. Dar bhanga I ndustrial Area Devel opnment Authority
22. Pat na Regi onal Devel opnent Authority

23. Muzaf f ar pur Regi onal Devel opnent Authority

24. Dar bhanga Regi onal’ Devel.opnment Authority

25. Gaya Regional Devel opment Authority

26. Bhagal pur Regi onal Developnent Authority

27. Bi'har State Water & Sewer age Board

28. Bihar State Mnorities Finance Corporation

29. Bi har State Export Corporation, and

30. Tenughat Vaduz Corporation.”

As regards the Bihar State Road Transport Corporation, it is contended that
50% of salary was paid to the enpl oyees as directed by this Court in G vi
Appeal No. 7290 of 1994. The State contends that with a viewto clear the
dues, the Corporation would require approxi mately a sum of Rs. 160. 35
crores.

However, in relation to the 16 Undertakings, according to the State, the
financial inplication would be as under

s. No. Nane of No. of Sal ary Appr oxi - Deat hs
Cause Undert aki ng enpl oyees Due nmat e reported
of death Since Anount by corpn. —as invol ved
reported
33 Bi har State 471+259 March 1993 Rs.62. 45 Ni | Not
Leat her in Bi har Crores Applicable
I ndustries Fi ni shed
Devel opnent Leat her
Cor pn
34. Bi har State 265 Aug. 93. Rs. 9. 46 Nil -
do-

Phar maceuti cal s crores
& Cheni cal s
Devel opnent

Cor pn.
35. Bi har State 429 Hgr s- May Rs. 18 23 5
from
Handl oom 1996, Units crores illness,
Power | oom & 1993 Rest not
Handi crafts Dev. reported
Cor pn.
36. Bi har State 141 HQ Apr. 94 Rs. 18 Ni | NA
Smal | | nd. Units April, crores
Cor por ati on 93
37. Bi har State 9240 HQ Jan, 00 Rs. 130 4
1l ness
Sugar Cor pn. Units April crores

92
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38. Bi har State Agro 630 May ' 93 Rs. 60.73 1 As in para
I nd. Dev. Corpn. crores 111 above
39. Bi har State 1551 HQ July, 01 Rs. 61. 72 Ni | NA
I ndustri al Units Feb., crores
Devel opnent 93
Cor pn.
40. Bihar State
El ectronics Dev.
157 HQ up Date Rs. 2.51 Ni | - do-
Units April, crores Corpn. ' 98
41. Bi har State 50 Nov. , 96 Rs. 0. 70 Ni
-do-Textile crore
Cor por ati on
42. Bi har State Film 08 Aug. , 02 Rs. 55, 000 Ni
-do-Dev. & Fin. Per nonth
Cor pn.
43. Bi har State 16 Aug., 94 Rs. 1. 8056 Ni
-do Fruits & Crores
Veget abl e 'Dev.” Cor pn
44. Bihar State 137 May, 99 Rs. 4.53 5
| nadequat e Seeds Dev. crores
Medi cal
Trea
t ment
Cor pn.
45, Bi har State 42 32- 40 nont hs Rs. 1 crore Ni
NA Fi sheries upto March
Devel opnent 00 Updat e
Cor pn. from
Mar ch, 00
46. Bi har State Food 1716 Upto 40 Rs. 16. 56 Ni | do
and Givil Mont hs crores
Suppl i es Corporation
47. Bihar State 130 Mar” 96 Rs. 3. 75 Ni
- do- Panchayati Raj crores
Fi nance Corporation
48. Bi har State 657 HQ Jan, 1995 Rs. 37.50 Ni
-do-Construction Unit ' Jan, crores
Cor pn. 1992
49. Bihar Hill Area 684 Bei ng Bei ng Ni
-do-Lift Irrigation Col | ected col |l ected
Cor pn.

The State accepts that although the Managi ng Director of the Bi'har State

Snal

enpl oyees died in harness and 9 after
report the Managing Director stated that there is no report

Industries Corporation had initially reported that 14 of its
retirement, but in the subsequent
regardi ng

sui cide or death due to starvation of any of the enployees of the

Corporation. It

"...The Managi ng Director of the Bihar

i's averred:

Panchayati Raj ' Fi nance Corporation

had initially reported that 3 enpl oyees of the Corporation had died, but

had not given any details about the date and cause of their deaths.
report the Managi ng Director

subsequent
regardi ng the suicide or
cor porati on.

In his
reported that there was no report
death due to starvation of any enpl oyee of the

The Managi ng Director of the Bihar State Sugar Corporation had

initially reported that 4 enpl oyees of the Corporation had died for want of

proper treatment.

who have di ed or

In this subsequent
reported that the enpl oyees’
beconme disabled. Sinmlarly,

report the Managi ng Director has
Union has subnmitted a |list of 241 enpl oyees
the Conpany Secretary of the

Bi har State Seeds Corporation had initially reported that 4 enpl oyees of
the Corporation have died during the period when salary was not paid.

Subsequent |y,

the Conpany Secretary has reported that

5 enpl oyees of the
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Cor poration have died for want of proper treatnent. However, in view of the
di screpancy in the two reports of these corporations, the concerned
Managi ng Directors have been asked to make a thorough investigation into
the causes of these deaths and to subnit detailed reports in the matter.

| say that the enployees Union of the Bi har Handl oom Powerl oom and

Handi crafts Devel opnent Corporation has submitted to the Managi ng Director
of the Corporation a list of 7 enployees and 2 w ves of enpl oyees who have
di ed. The cause of death of 4 enpl oyees has not been specified, while 3
enpl oyees and 2 wi ves of enployees are stated to have died due to financia
hardshi p. The Managi ng Director of the corporation has reported that no
case of suicide or starvation death by enpl oyees of their dependents have
been reported to the Corporation but the subm ssions of the enpl oyees union
is being verified. The Managi ng Director has been asked to make a thorough
investigation into the causes of these deaths and to subnit a detail ed
report in the matter."”

The records of this case bear out that deaths had occurred owing to
starvation or nalnutrition. The fact that the enpl oyees have not been paid
their salaries for a long tinme; in sone cases for a decade or nore; stands
admi tted.

The Affidavit of the State of Bihar, purported to have been based on
reports of the Managing Director of same Undertaking does not inspire
confidence. The statenents made therein are self-contradictory and

i nconsistent. It snacks of |ack of bona fide and is full of afterthoughts.

The stand of the State of Bihar on law is that having regard to the. fact
that nost of the undertakings or conpanies are registered or incorporated
under the | ndian Conpanies Act, 1956, the rights and liabilities of the
shar ehol ders woul d be governed by the provisions of the said Act and the
liability of the said conpani es cannot be passed on to the State by taking
recourse to the doctrine of 'lifting the veil’ or otherwi se.

Keeping in view the conplexity of the matter, this Court appointed Shri
P.S. Mshra, a senior counsel of this Court, as am cus curiae. Shr
Amar endra Sharan al so assi sted the court.

The | earned amicus curiae has, inter alia, submtted that the independent

i nvestigation reveal ed that the head offices of the Governnment conpanies
are situated in rented prem ses. It was contended that all shares are owned
by the State and in sone of the cases only one share had been-allotted in
the name of the nom nee of the Governnent of the State of Bihar. The

al l egations of the wit petitioner to the effect that there had been
starvati on deat hs and/ or suicide by the enployees of the public sector
undert aki ngs are correct.

M. Shanti Bhushan, |earned senior counsel appearing on behalf of the State
of Bihar, would submit that having regard to the nagnitude of the problem
it would be just and proper if liability is directed to be net to the
extent of 80 per cent by the Union of India and that the State Government
wi Il bear the burden to the extent of 10 per cent thereof and the remaining
may be realised fromthe sale of properties belonging to the respective
conpani es. The | earned counsel would submit that pursuant to- or in
furtherance of a decision of the Full Bench of the Patna H gh Court in
C.W.Il ( No.5015 of 1996, I|iquidation proceedings of the Governnent
conpani es have been initiated and they are pendi ng before the Conpany Judge
of the Patna H gh Court’. M. Shanti Bhushan woul d urge that having regard
to the Well-settled principle of law that a conpany registered under the

I ndi an Companies Act is a juristic person, its rights and liabilities nust
be determned in terns thereof and not de' hors the sane. Strong reliance,
in this behalf, was placed on Steel Authority of India Ltd. and Os. v.

Nati onal Uni on Waterfront Wrkers and Ors., [2001] 7 SCC 1 and El ectronics
Corporation of India Ltd. and Ors. v.Secretary, Revenue Departnent, Govt.

of Andhra Pradesh and Ors., [1999] 4 SCC 458.
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M. Soli J. Sorabjee, the | earned Attorney CGeneral appearing on behal f of
Union of India subnmtted that neither in law nor in equity the Union of
India can be fastened with any liability of the State. The | earned counse
woul d contend that this Court, with a viewto do justice to the parties,
may direct that an official |iquidator be appointed in respect of all the
conpani es and the | earned conpany judge may further be directed to di spose
of the wi nding up applications as expeditiously as possible wherein having
regard to the provision contained in Section 598A of the Conpani es Act the
dues of enployees will have primacy. M. Sorabjee would urge that the

| ear ned Conpany Judge may al so be directed to |l ook into the Hunan Ri ght
aspect of the matter.

M. Mshra, l|earned am cus curiae, would subnmit that there is no reason as
to why the burden of the State should be shifted to the Union of India and
having regard to the provisions of Articles 21 and 23 of the Constitution
of India, this Court is entitled to pierce the corporate veil of the

CGover nment. compani es which are "'States’ within the neaning of Article 12 of
the Constitution of India. According to M. Mshra, it is beyond any cavi
of doubt that the State for all intent and purport was the sol e sharehol der
of those conpani es and as such it cannot escape its liability having regard
to the fact that it had deep and pervasive control including financia
control over the affairs of the said companies. M. Mshra would urge that
as indisputably the corporations owed and controlled by the State of Bihar
are 'State’ within/the meaning of Article 12 of the Constitution of India,
neither they nor the State of Bihar can escape their liability from
enforcing the rights of the citizens of India under Articles 21 and 23 of
the Constitution of India.

M. Mshra would submt that the Full Bench of the Patna H gh Court has
referred to certain decisions-of this Court which did not deal with an
issue of this nature nor it took notice of different facets of Article 21
of the Constitution of India which would include a right to food, shelter
and ot her basic anenities. Non-payment of |awful salary to the enployees,
M. Mshra would submit, would fall within the definition of 'forced

| abour’ which is prohibited by Article 23 of the Constitution of India. In
support of his contentions, M. Mshra placed strong reliance on People’s
Union for Denpocratic Rights and Ors. v. Union of India and Os., [1982] 3
SCC 235, Board of Trustees of the Port of Bombay v. Dilip kumar
Raghvendranat h Nadkarni and Ors., [1983] 1 SCC 124 and O ga Tellis and Os.
v. Bonbay Municipal Corporation and Ors., [1985] 3 SCC 545:

Ms. Hingorani, the petitioner appearing in person, would contend that the
State cannot escape its liability in the natter of paynent of salaries to
its own enpl oyees; although ostensibly they are working in the conpanies
i ncor porated under the Indian Conpanies Act.

According to the petitioner starvation deaths and/or conm ssion of suicide
by the enpl oyees of the State owned corporation being admtted, this Court
shoul d issue interimdirections for paynent of salaries to the enpl oyees.
Ms. Hingorani would contend that the Governnent conpani es or corporations
will have to discharge their constitutional obligations in ternms of Article
21 of the Constitution of India. In support of the said contention,
reliance has been placed on Andhra Pradesh State Road Transport Corporation
v. The Incone Tax O ficer and Anr., [1964] 7 SCR 17, Western Coalfield Ltd.
v. Special Area Devel opment Authority, Korba and Anr., [1982] 2 SC R 1, Hem
Chand etc. v. The Delhi Coth & General MIls Co. Ltd. and Anr. etc [1977]
3 SCC 483 and Som Prakash Rekhi v. Union of India and Anr., [1981] 2 SCR
111.

The case at hand poses a | arge nunber of conplex questions such as: -
1. Whet her in a case of this nature, the Court would take a sheer

I egal i stic approach in holding that the corporate veil would not be lifted
al t hough its conscience stands satisfied that there has been viol ations of
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citizens right tolife and |iberty as adunbrated under Article 21 of the
Constitution of India?;

2. Whet her having regard to the admitted position that the Governnent
Conpani es or Corporations referred to hereinbefore are States within the
meani ng of Article 12 of the ( onstitution of India, the State of Bihar
havi ng deep and pervasive control over the affairs thereof can be held to
be liable to render all assistance to the said conpanies so as to fulfill
its own and/or the corporations’ obligations to conply with the citizens
right under Articles 21 and 23 of the Constitution of India?:

3. VWet her the State of Bihar can escape its liability having regard
to the human rights probleminvolved in the matter?

4, Whet her in a case of this nature the liability of the State of
Bi har, if any, can be shifted to the Union of I|ndia?

A Company i ncor por at ed under the Companies Act is a juristic person. A
conpany i ndi sputably has a distinct and separate entity vis-a-vis its
shar ehol ders.

This Court in Electronics Corporation of India Ltd. 's case (supra) opined:

"A clear distinction nmust be drawn between a conpany and its sharehol der,
even through that sharehol der may be only one and that the Central or a
State Governnent. In the eye of the | aw, a conmpany registered under the
Conpanies Act is a distinct legal entity other than the legal entity or
entities that holdits shares.”

Yet again, a Constitution Bench of this Court in Steel Authority of India s
case (supra) noticed the follow ng decisions tohold that a conpany

i ncorporated under the Conpani es Act being a juristic person would be
governed by the Conpani es Act.:

I n Ramana Dayaram Shetty v. International Airport of India (Ramana Dayaram
Shetty v. International Airport Authority of India, [1979] 3 SCC 489
[1979] 3 SCR 1014) a three-Judge Bench of this Court |aid down that
corporations created by the Governnment for setting up and nmanagenent of
public enterprises and carrying out public functions, act as
instrumentalities of the Governnent; they would be subject to the sane
l[imtations in the field of constitutional and adm nistrative | aws as the
CGovernment itself, though in the eye of the law they would be distinct and
i ndependent legal entities. There, this Court was enforcing the mandate of
Article 14 of the Constitution against the respondent - a Centra

Gover nment cor poration

Managi ng Director, U.P. Warehousing Corpn. v. Vijay Narayan Vaj payee,
([1980] 3 SCC 459 : [1980] SCC (L&S) 453 : [1980] 2 SCR 773) dealt with a
case of dism ssal of the respondent enpl oyee of the appell ant Corporation
in violation of the principles of natural justice. There also the Court
hel d the Corporation to be an instru-nmentality of the State and extended
protection of Articles 14 and 16 of the Constitution to the enpl oyee taking
the view that when the Governnent is bound to observe the equality cl ause
in the matter of enploynent the corporations set up and owned by the
Government are equal |y bound by the sane discipline.

In Alay Hasia v. Khalid Mijib Sehravardi, Ajay Hasia v. Khalid Mijib
Sehravardi. ([1981] | SCC 722 : [1981] SCC (L&S) 258 : [1981] 2 SCR 79) the
guestion decided by a Constitution Bench of this Court was : whether Jamu
and Kashmr Regi onal Engineering College, Srinagar, registered as a society
under the Jamu and Kashmr Registration of Societies Act, 1898, was
"State’ within the nmeaning of Article 12 of the Constitution so as to be
anmenable to wit jurisdiction of the High Court. Having exani ned the

menor andum of associ ation and the Rules of the Society, the Court decided
that the control of the State and the Central CGovernnent was deep , and
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pervasi ve and the Society was a nere projection of the State and the
Central CGovernnent and it was, therefore, an instrunentality or agency of
the State and the Central Government and as such an authonty-State within
the meaning of Article 12.

The principle laid down in the aforementi oned cases that if the Governnent
acting through its officers was subject to certain constitutiona
limtations, a fortiori the Governnent acting through the instrunmentality
or agency of a corporation should equally be subject to the sane
[imtations, was approved by the Constitution Bench and it was pointed out
that otherwise it would | ead to considerable erosion of the efficiency of
the fundamental rights, for in that event the Government woul d be enabl ed
to override the fundanental rights by adopting the stratagem of carrying
out its function through the instrunentality or agency of a corporation
while retaining control over it. That principle has been consistently
followed and reiterated in-all subsequent cases - see Del hi Transport
Corpn. v. D.T.C M-door Congress, [1991] Supp 1 SCC 600 : [1991] SCC (L&S)
1213, Som Prakash Rekhi v. Union of India, [1981] 1 SCC 449 : [1981] SCC
(L&S) 200, Mannmohan Singh Jaitla v. Commr., Union Territory of Chandigarh
[ 1984] Supp SCC 540 : [1985] SCC (L&S) 269, P.K Ramachandra |yer v. Union
of India, [1984] 2 SCC 141: [984] SCC (L&S) 214, A L Kalra v. Project and
Equi pnrent Corpn of India Ltd., [1984] 3 SCC 316 : [1984] SCC (L&S) 497 :
Central Inland Water Transport Corpn. Ltd. v. Brojo Nath Ganguly (Centra
I nl and Water Transport Corpn. Ltd. v. Brojo Nath Ganjuly [1986] 3 SCC 156
[ 1986] SCC (L&S) 429 : (1986) 1 ATC 103, C. V Ranan v. Bank of India, C V.
Raman v. Bank of India, [1988] 3 SCC 105 : [1988] SCC (L&S) 687, Lucknow
Devel opnent Authority v. MK GQupta, [1994] 1 SCC 243, Star Enterprises v.
Cty and Industrial Devel opment Corpn. of Mharashtra Ltd., [1990] 3 SCC
280, LIC of India v. Consunmer Education & Research Centre, [1995] 5 SCC
482) and G B. Mahaj an v. Jal gaon-Muni ci pal Council, [1991] 3 SCC 91. W do
not propose to burden this judgnent by adding to the list and referring to
each case separately.

We wish to clear the air that the principle, while discharging public
functions and duties the government conpani es/corporations/societies which
are instrunentalities or agencies of the Government nust be subjected to
the same limtations in the field(of public |law -constitutional or
administrative law - as the Governnent itself, does not lead to the

i nference that they beconme agents of the Centre/ State Governnent for al
purposes so as to bind such Governnent for all their acts, liabilities and
obl i gations under various Central and/or State Acts or under private |aw

(Enphasi s suppl i ed)

Thus, the law as stated therein is not of universal application. The ratio
of the said decisions nust be applied having regard to the fact situation
obt ai ni ng therein See Bhavnagar University v. Palitana Sugar MII| /(P) Ltd.
and Ors., [2003] 2 SCC 111 - (Para 59). It hasits limtations inits
applications, as exceptions exist in several areas.

It is now well-settled that the corporate veil can'in certain situations be
pi erced or lifted. The principles behind the doctrine is a changi ng concept
and it is expanding its horizon as was held in the State of U/P. and Os.

v. Renusagar Power Conpany and Ors., [1988] 4 SCC 59. The ratio of the said
deci sion clearly suggests that whenever a corporate entity is abused for an
unj ust and i nequitable purpose, the court would not hesitate to lift the
veil and |l ook into the realities so as to identify the persons who are
guilty and liable therefor.

The proposition that a conpany although nay have only one sharehol der wll
be distinct juristic person as adunbrated in Sal onon v. Sal onon and Co.,
(1897) AC 22, has tine and again been visited the application of doctrine
of lifting the corporate veil in revenue and taxation matters. See Da

Chand and Ors. v. Commi ssioner of Inconme Tax, Punjab, [1944] 12 | TR 458 and
Juggi | al Kam apat v. Comm ssioner of Income Tax, U P., [1969] 1 SCR 988 =
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(1969) 73 I TR 702.

The corporate veil indisputably can be pierced when the corporate
personality is found to be opposed to justice, conveni ence and interest of
the revenue or workman or against public interest. See C.I.T. Madras v The
Meenakshi MIls Ltd and Os., [1967] 1 SCR 934; Wrknen Enpl oyed in Assn.
Rubber Industry Ltd., Bhavnagar v. Associ ated Rubber |ndustry Ltd.,
Bhavnagar and Anr. [1985] 4 SCC 11; New Horizons Ltd. and Anr. v Union of
India and Os., [1995] 1 SCC 478; State of U.P. and Ors. v. Renusagar Power
Co. and Os. , [1988] 4 SCC 59; Hussai nbhai, Calicut v. The Hath
Factory Thezhilali Union, Kozhikode and Os., [1978] 4 SCC 257 and
Secretary H S.E.B. v. Suresh and Ors., [1999] 3 SCC 601.

The test that a public sector undertaking or Government conpany can be a
"State’ within the neaning of Article 12 of the Constitution, only when it
di scharges some soverei gn functions, has been given a go-bye by this Court
in a recent decision in Pradeep Kumar Biswas v. Indian Institute of

Chem cal Biology and Os., [2002] 5 SCC 111. Disagreeing with the decision
of this Court in Sabhajit Tewary v. Union of India and Os., [1975] | SCC
485, it was held that the prem ses whereupon the ratio of the said decision
was based was not correct and followed the precedents |ike Sukhdev Singh
and Ors. v. Bhagatram Sardar Singh Raghuvanshi and Anr., AIR (1975) SC 1331
and Ajay Hasia and Ors. v. Khalid Mijib Sehravardi and Ors [ 1981 ] 1 SCC
722. This Court further held that the decision in Chander Mhan Khanna v.
Nati onal Council of Educational Research and Training and Os., [1991] 4
SCC 578 does not |ay down the correct |aw.

We are not oblivious of the legal proposition as enunciated in Ramana
Dayaram Shetty and SAILL (supra) that even if a Government conpany is a
State within the nmeaning of Article 12 of the Constitution of India as an
agency or instrunentality of the State, there does not exist a relationship
of principal or an agent and only the action of the said authorities would
be State action.

The Covernnent conpani es/ public sector undertakings being 'State’ would be
constitutionally liable to respect l'ife and liberty of all persons in terns
of Article 21 of the Constitution of India. They, therefore, nust do so in
cases of their own enpl oyees. The Governnent of the Stale of Bihar for al
intent and purport is the sole shareholder. Although in law, \its liability
towards the debtors of the Conpany may be confined to the shares held by it
but having regard to the deep and pervasive control it exercises over the
CGovernment companies; in the matter of enforcenent of human rights and/ or
rights of the citizen of life and liberty, the State has also an additiona
duty to see that the rights of enpl oyees of such corporations are not

i nfringed.

The right to exercise deep and pervasive control would in its turn nmake the
CGovernment of Bihar liable to see that the life and liberty clause in
respect of the enployees is fully safeguarded. The Governnent of the State
of Bihar, thus, had a constitutional obligation to protect life and |liberty
of the enpl oyees of the Governnent owned conpani es/corporations who are the
citizens of India. It had an additional liability having regard to its

ri ght of extensive supervision over the affairs of the conpany.

In relation to statutory authority, the State had al so the requisite power
to issue necessary directions which were binding upon them as for exanple,
Section 79(c) of Electricity (Supply) Act.

The State having regard to its right of supervision and/or deep and
pervasive control, cannot be permtted to say that it did not know the
actual state of affairs of the State Governnent undertakings and/or it was
kept in dark that the salaries of their enployees had not been paid for
years |leading to starvation death and/or conm ssion of suicide by a |arge
nunber of enpl oyees. Concept of accountability arises out of the power
conferred on an authority.
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The State may not be liable in relation to the day to day functioning of
the Conpanies, but its liability would arise on its failure to performthe
constitutional duties and functions by the public sector undertakings, as
inrelation thereto the State’s constitutional obligations. The State acts
in a fiduciary capacity. The failure on the part of the State in a case of
this nature nust also be viewed fromthe angle that the statutory
authorities have failed and/or neglected to enforce the social welfare

| egi sl ations enacted in this behalf e.g. Paynent of Wages Act, M nimum
Wages Act etc. Such welfare activities as adunbrated in Part 1V of the
Constitution of India indisputably would cast a duty upon the State being a
wel fare State and its statutory authorities to do all things which they are
statutorily obligated to perform

In ' The constitution, social rights and liberal political justification’

Frank 1. M chel man published in International Journal of Constitutiona
Law, Volunme |, page 13, it is stated:
"What ever ‘else it may also be, a country’s witten constitutional bill of

rights is a high-ranking regulatory |aw, a "statute" fraught with direct

| egal consequences. Granted, the constitution may not be "sinply" that. No
doubt it may figure as sonething beyond positive law. 'a "mirror reflecting
the national soul’," perhaps; an expression of national ideals,

aspirations, and values expected, as such, to "preside and perneate the
processes of judicial interpretation and judicial discretion" throughout
the Il ength and breadth of the national legal order. But had bills of rights
not also and always registered as direct, regulatory legislation - as | aws
to be enforced like other laws - jurists and scholars the world over woul d
not have conducted their debates over the constitutionalization of socia
rights in the terms that we have grown used to

Constitutions, to be sure, are regulatory |laws of a special kind, setting
terns and conditions for the naking and execution of all other |aws.

Typi cal 'y, although not necessarily, some of the. terns and conditions are
cast in the formof a bill of rights; a list of certain interests of
persons, upon whom are conferred what are considered to be |egal rights,
not just background noral clainms, to have these interests at |east
negatively respected, and naybe positively secured 'and redeened, by the
state's legislature and other actions yet to cone.

The power of the State in the sphere of exercise of its constitutiona

power including those contained in Article 298 of the Constitution of India
inheres in it a duty towards public, whose noney is being invested Article
298 of the Constitution of India confers a prerogative upon the State to
carry on trade or business Wile so the State nust fulfil its
constitutional obligations. It must oversee protection and preservation of
the rights as adunbrated in Articles 14, 19, 21 and 300-A of the
Constitution of India.

Even before India becane i ndependent, our |eaders started thinking in terns
of eradication of poverty and discrimnation as well as uplift! of
downtrodden. At the tine of fram ng of the Constitution, the Constitution
makers had before themthe harrowi ng tales of starvation deaths and
particularly the infanmus Bengal fam ne.

If it is considered to be the duty of the citizen to rem nd hinmself of the
aspirations of the Constitution makers, the State, in our opinion, cannot
be permitted to say that it has no such duty towards its own citizens
Clauses (a)(b) and (e) of Article 51-A of the Constitution of India read as
under :

"Art. 51 A It shall be the duty of every citizen of India -

(a) to abide by the Constitution and respect its ideals and
institutions, the National Flag and the National Anthem
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(b) to cherish and follow the noble ideals which inspire our nationa
struggle for freedom

(e) to promote harmony and the spirit of conmon brotherhood anongst all the
peopl e of India transcending religious; |linguistic and regional or

sectional diversities; to renounce practices derogatory to the dignity of
wonen; "

Inits attenpt to interpret a statute in the light of the constitutiona
schene, this Court has tinme and again interpreted a statute particularly in
the light thereof. See A.l1.1.MS. Students Union v. Al.I.MS. and Os.,
[2002] 1 ScCC 428.

The Universal Declaration of Human Rights, 1948 enunerates at |east 27
broad rights including the right to life, freedomfrom slavery and forced
| abour. The Protection of Human Ri ghts Act, 1993 defines Human Rights to
mean the rights relating to life, liberty, equality and dignity of the

i ndi vi dual' guaranteed by the Constitution or enbodied in Internationa
Covenant ‘on-civil and political rights and International Covenant on
Economi ¢, Soci-al and Cul tural Rights which were adopted by the CGenera
Assenbly of United Nati ons on-16.12.1966. The said Act was rmade by the
Parliament "having regard to the changing social realities and grow ng
concern in India and brought about issues relating to Human Rights with a
view to bring about greater accountability and transparency in enforcenent
of laws of the nation."

Parts Il and IV of the Constitution of India contain a |arge nunber of

ri ghts whi ch guarantee human rights, sone of which are akin to the rights
enunerated in International Treaties and Chapters. Article 11 of

I nternational Covenant in Economc, Social and Cultural Rights, 1966 reads
t hus:

"1. The States Parties to the present Covenant recognize the right of
everyone to an adequate standard of living for hinself and his famly,

i ncl udi ng adequat e food, clothing and housing, and to the continuous

i mprovenent of living conditions. (The States Parties w || take appropriate
steps to ensure the realization of this right, recognizing to this effect
the essential inportance of international co-operation based on free
consent .

2. The States Parties to the present Covenant, recogni zing the fundamenta
ri ght of everyone to be free from hunger, shall |ake, individually and
through international co-operation, the measures, including specific
progranmes, which are needed:

(a) To inmprove nethods of production, conservation and distribution of food
by making full use of technical and scientific know edge, by di ssem nating
know edge of the principles of nutrition and by devel oping or reformng
agrarian systens in such a way as to achieve the nost efficient devel opnent
and utilization of natural resources;"

This Court in Chaneli Singh and Ors. v. State of U P. and Anr .. [1996] 2
SCC 549 referring to Article 11 of the Internati onal Covenant on Econom c
Social and Cultural Rights, 1966 held that the State parties recognize "the
right to everyone to an adequate standard of living for hinself and for his
fam ly including food, clothing, housing and to the continuous inprovenent
of living conditions". Indisputably, the State parties were to take
appropriate steps to ensure realization of this thought.

Justice Hol nes expressed the following viewin Mssouri v Holland 252 US
416 (433):

"When we are dealing with words that also are a constituent act, like the
Constitution of the United States, we nust realize that they have called
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into life a being the devel opnment of which could not have been foreseen
conpletely by the nost gifted or its begetters. It was enough for themto
realize or to hope that they had created an organism it has taken a
century and has cost their successors nust sweat and blood to prove that
they created a nation. The case before us nust be considered in the |ight
of our whol e experience and not nmerely in that of what was said a hundred
years ago."

Justice Frankfurter elucidated the interpretive role in "Some Reflections
of the Reading of Statutes’:

"There are varying shades of compul sion for judges behind different words,
di fferences that are due to the words thenselves, their setting in a text,
their setting in history. In short, judges are not unfettered gl ossators.
They are under a special duty not to overenphasize the episodic aspects of
life and not to undervalue-its organic processes -its continuities and

rel ati onships."

In Jugdi sh Saran and Ors. v. Union of India, [1980] 2 SCC 768, it is
st at ed:

"Law, constitutional law, is not an omnipotent abstraction or distant

i deal i zation but a principled, yet pragmatic, value-laden and result-
oriented, set of propositions applicable to and conditioned by a concrete
stage of social devel opnent of the nation and aspirational inperatives of
the people. India Today - that is the inarticulate major prem se of our
constitutional law and life."

It is also well-settled that a statute should be interpreted in the |ight
of the International Treaties and Conventions. |In Chairman, Railway Board
and Ors. v. Ms. Chandrima Das and Ors, AR (2000) SC 988 = [2000] 2 SCC
465 this Court stated the |law thus:-

"24. The International Covenants and Declarations as adopted by the United
Nati ons have to be respected by all signatory States and the meaning given
to the above words in those Declarations and Covenants have to be such as
woul d help in effective inplenentation of those rights. The applicability
of the Universal Declaration of Human Ri ghts and the principles thereof nmay
have to be read, if need be, into the donestic jurisprudence."

In "Human Rights and Indian Values’ Justice M Rama Jois noticed the
Anci ent Indian Texts in the foll ow ng words:

SAVANI PRAPA SAHA VONNBHAGA SAMANE YOKTRAY SAHA WO YUNI SM ARAH
NABHI M VABHI TE:

"Al'l have equal rights in articles of food and water. The yoke of 't he
chariot of life is placed equally on the shoulders of all. Al should live
together with harnony supporting one another |ike the spokes of a wheel of
the chariot connecting its rimand the hub. (Atharvanaveda- Sanj nana

Sukt a)".

Thus, the right to equality of all human bei ngs has been declired in the
Vedas, which are regarded as inviolable. In order to enphasize the dignity
of the individual, it was said that all are brothers as all arethe
children of God. No one is inferior or superior. Simlarly the

At har bvanaveda stressed that all have equal right over natural re-sources
and all were equally inportant |ike spokes in a wheel. Both the Ri gveda and
At harvanaveda decl ared that co-operation between individuals is necessary
for happiness and progress. It is also of utnost inportance to note that
right to equality was made a part of "Dharma | ong before the State canme to
be establi shed.

It is equally interesting to refer to the contents of Articles | and 7 of
the Universal Declaration of Human Rights (1948), which read:
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“"Al'l hunman beings are born free and equal in dignity and rights. They are
endowed with reason and consci ence and shoul d act towards one another in a
spirit of brotherhood."

"Al'l are equal before law and are entitled without any discrimnation to
equal protection of the law. Al are entitled to equal protection against
any discrimnation in violation of this Declaration and agai nst any
incitement to such discrimnination".

This declaration is sinmlar to the declaration of equality made in the
Ri gveda.

After the establishnent of the State, the obligation to protect the right
to equality was cast on'the Rulers. It was nmade a part of the Rules of Raja
Dharma, the Constitutional Law

YATHA SWARI N BHUTANI DHARA DHARYATE SAMAM TATHA SWARI N BHUTANI Bl BHARTE
PARTH VM VARTAM

"Just as the nother earth gives equal support to all the living beings, a
ki ng should give support to all w thout any discrimnation" (Manu | X 31).

This al so neant that the kings were required to afford equal treatnent to
all the citizens in the sane manner in which a nother treats all her
children.™

Prof. Upendra Baxi in his book entitled ' The Future of Human Ri ghts’
st at ed:

"The processes of globalization, thriving upon the heavily critiqued

i deol ogi es of devel opnentalismand its eventual denise, seek to reproduce
the soft state. That notion is, however, now reconstructed in severa

i mportant ways. The ’'progressive state’, at least in, and for, the South,
is now conceived not as a state in its internal relations with its own
people but in relation to the global conmunity of foreign investors. A
progressive state is one that is a good host state for global capital. A
progressive state is one that protects gl obal capital against politica
instability and market failures. A progressive state i's one that represents
accountability not so nuch directly toits peoples, but to the Wrld Bank
and International Mnetary Fund. A progressive state is one that instead of
promoting woul d visions of a just international order |earns the virtues of
debt repaynment on schedule. Finally, a progressive state is one that gleans
conceptions of good governance neither fromthe histories of struggles

agai nst col oni zation and inperialismnor fromits internal social and hunan
rights novements but fromthe global institutional gurus of globalization

The construction of 'progress’ is animted by a post-Fukuyama world in
which there is not Gther to Capitalism wit globally large. O course, the
contradictions between denbcracy and capitali smare once again, recognized,
but these two are reconstructed, for exanple as follows :

War agai nst hunger gets transformed in the 1998 Rome Decl aration on the
Right to Food into the free market oriented state and internationa
managenent of food security system

The struggl e agai nst homel essness and for shelter, in the 1998 United
Nations Social Summit at |stanbul, becones a series of mandates for the
construction industries and urban devel opers;

' Sust ai nabl e devel opnent’, becones an instrunent of policy for the
pronoti on and protection of corporate governance practices of
' gr eenwashi ng’

The UNDP inspired 'mainstream ng’ of human rights 'nission’ envisaging the
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raising of the billion dollars for the d obal Sustainable Devel opnent
Facility has already been subscribed to by way of seed noney by sone of the
nost egregious nultinational enterprise corporate hunan rights of fenders "

In the 12 M sconceptions About the Right to Food (FIAN) it is inter alia
st at ed:

"What does the Right to Food nean? Can the existence of this Right cause

| azi ness anong peopl e? The Right to Food is about respecting, protecting
and fulfilling access to food producing resources and work. Therefore, the
Ri ght to Food doesn't make people |azy but busy, enabling themto feed
thensel ves.

Wul d the Right to Food be asking for too nmuch fromthe governnment, and
advocating for big governnent? The Right to Food in the context of Human
Ri ghts doesn’t nean that the state is a super-entrepreneur determ ning and
carrying out economic activities according to its own wisdom It neans the
Ri ght to Feed Onesel f, whi ch enphasi zes dignity and self-reliance, very

di fferent from command econonics of big governnent.

Does the Right to Food require a noral revolution of society, allow ng
human rights to becone the foundation of interpersonal ethics? The Right to
Food does require a noral revolution. However, this noral revol ution does
not concern interpersonal ethics, but the duty to operationalize the
state’'s obligations under Economic and Social Human Ri ghts.

I's hunger a violation of Human Ri ghts? Lack of access to tood can have nany
reason. If the state fails to respect, protect or fulfill this access,

unl ess for lack of resources in a society, this nmust he termed a violation
of the human right to food. Very often, the obligations of states vis-a-vis
the vul nerabl e groups and persons are obvious and so is the availability of
resources in society.

Is the Right to Food about good governance? Good governance i s negoti abl e,
Human Ri ghts are not. The central concept for Human Rights is the concept
of "violation", referring to the suppression of vul nerable groups and

i ndi vidual s, whereas the concepts of good governance all too often dea
with political theory and statistical indicators. I'f a country has the
resources, but people gel narginalized or continue in‘deprivation, this is
not bad government, but oppression, intentional or not. Is the Right to
Food realized if nobody is hungry anynore? Not necessarily. The Right to
Food not only neans that hunger and nmal nutrition are eradi cated, but that
future mal nutrition can be eradicated by court action or other conparable
nmechani sns hol ding the state accountable on its obligations under the Right
to Food."

In Kishen Pattnayak and Am v. State of Oissa, [1989] Supp. 1 SCC 258, a
Di vi sion Bench of this Court while considering poverty and starvation
deaths in drought prone districts of Kal ahandi and Koraput in the State of
Oissa having regard to the report of the District Judge of Kal ahand
noticed that Natural Calamities Committee had been‘constituted at the
districts level of Kalahandi and Koraput directed the Government of Oissa
to recormend at | east five persons belonging to the recognized voluntary
organi zations |ike Sarvodaya Gandhi Peace Foundati on, Ranmakrishna M ssion
Bharat Sewa Sangha and regi stered voluntary agenci es as nenbers of the said
Natural Calamities Conmittee. This Court nonitored for a long tinme the
neasures taken by the State for the purpose of nitigating hunger, poverty,
starvation deaths etc. of the people of Kalahandi and Koraput. It opined
that if such neasures are taken, there can be no doubt that it wll
alleviate to a great extent the mseries of the people of Kalahandi. It was
directed :

. The Natural Calamities Comrmittee shall also keep a watch

over the working of the social welfare measures which are being taken and
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may be taken in future. Shri Pattnayak al so does not dispute that if such
neasures are continued to be taken, it will be a great relief to the people
of Kal ahandi and Koraput. We hope and trust that in view of the pronpt
action that has been taken by the government, soon the miseries of the
peopl e of these two districts will be over."

Yet again in Ms. Shantistar Builders v. Naryan Khinalal Totane and Os.,
[1990] 1 SCC 520, this Court observed :-

"Basi ¢ needs of man have traditionally been accepted to be three -food,
clothing and shelter. The right to life is guaranteed in any civilized
society. That would take within its sweep the right to food, the right to
clothing, the right to decent environment and a reasonabl e accombdation to
live in...."

This Court upheld the right to shelter in P.G CQupta v. Slate of Cujarat
and Os., [1995] Supp. 2 SCC 182, Chaneli Singh (supra) and Ahnedabad
Muni ci pal Corporationv. Nawab Khan Gul ab Khan and Ors., [1997] 11 SCC 121

In Chanel'i Singh's case (supra), this Court held:

"I n any organi zed society, right to live as a human being is not ensured by
nmeeting only the animal needs of man. It is secured only when he is assured
of all facilities to develop hinmself and is freed fromrestrictions which
inhibit his growth, All" human rights are designed to achieve this object.
Right to live guaranteed in any civilized society inplies the right to
food, water, decent environment, education, medical care and shelter. These
are basic human rights known to any civilized society.......... "

It proceeded to held

"Right to shelter when used as an essential requisite to the right to live
shoul d be deenmed to have been guaranteed as fundamental right. As is
enjoined in the Directive Principles, the State shoul d be deened to be
under an obligation to secure it for its citizens, of course subject to its
econom ¢ budgeting. In a denocratic society as a nenber of the organized
civic comunity one shoul d have pernmanent shelter so as to physically,
mentally and intellectually equip oneself to inprove his excellence as a
useful citizen as enjoined in the Fundanental Duties and to be a usefu
citizen and equal participant in denocracy. The ultimate object of naking a
man equi pped with a right to dignity of person and equality of status is to
enable himto develop hinmself into a cultured being...."

The term’life’ used in Article 21 of the Constitution of India has a w de
and far reaching concept. It includes |ivelihood and so many ot her facets
thereof. 'Life', as observed by Field, J. In Munn v. Illinois, (1877) 94 US
113 nmeans sonething nore than nere ani mal exi stence and the inhibition

agai nst the deprivation of life extends to all those linmts and faculties
by which life is enjoyed. See Board of Trustees of ‘the Port of Bonbay v.

Di | i pkumar Raghavendranath Nadkarni and Ors., [1983] | SCC 124 and d ga
Tellis and O's v. Bonbay Municipal Corporation and Os., [1985] 3 SCC 545.

In Nadkarni’s case (supra), this Court was dealing with the right of a
wor kman.

Expansion of the right to life and personal liberty under Article 21 of the
Constitution has been made by inplicating

(i) Right to travel - Maneka Gandhi v. Union of India, AIR (1978) SC 597
and Satwant Singh v. A P.O, New Delhi, AIR (1967) SC 1836

(ii) Right to privacy - Kharak Singh v. State of U P., AIR (1963) SC 1295;
Sharda v. Dharanpal, JT (2003) 3 SC 399
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(iii) Right to speedy trial - Commbn Cane a Registered Society v. Union of
India, AIR (1997) SC 1539.

(iv) Right to prisoners to interview - Prabha Dutt v. Union of India, AIR
(1982) SC 6.

(v) Right to a fair trial - Police Comm ssioner, Delhi v. Registrar, Delhi
H gh Court, AIR (1997) SC 95.

(vi) Right against torture and custodial violence - D.K Basu v. State of
West Bengal, AIR (1997) SC 10

(vii) Right to free legal aid - State of Maharashtra v. M P. Vashi, AR
(1996) SC 1.

(viii)Right to primary education - Unnikrishnan v. State of A P., [1993] 1
SCC 645 and T. MA. Pai- Foundation v. State of Karnataka, [2002] 8 SCC 481.

(ix) Right to health and nedical care - CERC v. Union of India, AR (1995)
SC 922 and State of Punjabv. MS. Chawla, AR (1997) SC 125

(x) Right to pollution-free environment - A.C. Mehta v. Union of India, AR
(1987) SC 965.

(xi) Right to Safe drinking water - APPCB v.. M V. Naidu, AR (1999) SC 822

(xii) Sexual harassnent of working women - Visakha v. State of Rajasthan,
AR (1997) SC 3011 ‘and AEPC v. A K. Chopra, [1999] 2 SCC 34.

(xiii)Right to a quality life~ H nch Lal Tiwari v. Kanmala Den ,and Os,
[ 2001] 6 SCC 496.

(xiv)Right to Famly Pension - S. K. Maslan Bee v. Ceneral Manager South
Central Railway, [2003] 1 SCC 184

Wil e dealing with the right of the worknmen, again this Court in People’
Union for Denpocratic Rights and Ors. v. Union of India and Os., [1982] 3
SCC 235 and in State of Gujarat v. Hon’ble H gh Court of CGujarat. [1998] 7
SCC 392 held that constitutional provisions must be so interpreted so as to
advance its soci o econom c objectives. In no uncertain terms, this Court
hel d that exaction of |abour and services against payment of less than the
m ni mum wages anounts to forced | abour within the nmeaning of Article 23 of
the Constitution of India.

S

Expl aining the rights of a citizen under Article 21 of the Constitution of
India, this Court in S MD. Kiran Pasha v. Government of Andhra Pradesh and
Os., [1990] 1 SCC 328 observed that Article 226 of the Constitution of

I ndia woul d be mai ntainable also when a right is threatened as contra

di stingui shed fromthe right when infringed. This Court held :

"In the | anguage of Kelsen the right of an individual is either a nere
reflex right - the reflex of a | egal obligation existing towards this

i ndividual; or a private right in the technical sense the |egal power

best owed upon an individual to bring about by |legal action the enforcenent
of the fulfillment of an obligation existing towards him that is, the

| egal power. Fromthe above analysis it is clear that in the instant case
the appellant’s fundanental right to liberty is the reflex of a |lega
obligation of the rest of the society, including the State, and it is the
appel l ant’ s | egal power bestowed upon himto bring about by a | egal action
the enforcenent of the fulfillnment of that obligation existing towards him
Deni al of the legal action would, therefore, ampbunt to denial of his right
of enforcenent of his right to liberty...."

It is also well-settled that interpretation of the Constitution of India or
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statutes would change fromtinme to tine. Being a living organ, it is
ongoing and with the passage of tine, |aw nust change. New rights may have
to be found out within the constitutional scheme. Horizons of
constitutional |aw are expandi ng. The necessity to take recourse to such
interpretative changes has recently found favour with the D vision Bench of
this Court in The State of Maharashtra v. Dr. Praful B. Desai, JT (2003) 3
SC 382

"13. One needs to set out the approach which a court mnust adopt in deciding
such questions. It nust be renenbered that the first duty of the court is
to do justice. As has been held by this Court in the case of Sri Krishna
CGobe v. Stale of Maharashtra, [1973] 4 SCC 23 courts must endeavour to find
the truth. It has been held that there would be failure of justice not only
by an unjust conviction but also by acquittal of the guilty for unjustified
failure to produce availabl e evidence. O course the rights of the accused
have to be kept in mind and saf eguarded, but they should not be over

enphasi zed to the extent of forgetting that the victinms also have rights.

14. 1t nust al'so be renmenbered that the Criminal Procedure Code is an
ongoi ng statute. The principles of interpreting an ongoi ng statute have
been very succinctly set out by the l'eading jurist Francis Bennion in his
comentaries titled "Statutory Interpretation’, 2nd Editi on page 617:

"It is presumed the Parliament intends the court to apply to an ongoi ng Act
a construction that continuously updates its wordings to allow for changes
since the Act was initially framed. Wiile it remains law, it has to be
treated as al ways speaking. This neans that in its application on any day,
the | anguage of the Act though necessarily enbedded in its own tinme, is
neverthel ess to be construed in accordance with the need to treat it as a
current |aw

In construing an ongoing Act, the interpreteris to presune that Parlianment
i ntended the Act to be applied at any future tine in such a way as to give
effect to the original intention. Accordingly, the interpreter is to make
al  owances for any rel evant charges that have occurred since the Act’s
passing, in law, in social conditions, technol ogy, the nmeaning of words and
other matters..

That today’'s construction involves the supposition that Parlianment was
catering long ago for a state of affairs that did not then exist is no
argunent agai nst that construction. Parlianment, in the wording of an
enactment, is expected to anticipate tenporal devel opments. The drafter
will foresee the future and allow for it in the wording. An enactnent of
forner days is thus to be read today, in the |ight of dynanmi c processing
received over the years, with such nodification of the current meani ng of
its language as will now give effect to the original |egislative intention
The reality and effect of dynami c processing provides the gradua
adjustrment It is constituted by judicial interpretation, year in and year
out It also conprises processing by executive officials."

15. At this stage the words of Justice Bhagwati. in-the case of National
Textile Workers’ Union v. P.R Ramakrishnan, [1983] 1 SCR 922 at page 956,
need to be set out. They are:

"W cannot allow the dead hand of the past to stifle the growh of the
living present. Law cannot stand still: it must change with the changi ng
soci al concepts and values. If the bark that protects the tree fails to
grow and expand along with the tree, it will either choke the tree or if it
is aliving tree, it will shed that bark and grow a new living bark for
itself. Simlarly, if the lawfails to respond to the needs of changing
society, then either it will stifle the growth of the society and choke its
progress or if the society is vigorous enough, it will cast away the |aw
which stands in the way of its growth. Law must therefore Constantly be on
the nove adapting itself to the fast changing society and not |ag behind."
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The liability of the shareholders or even a third party in a given case
woul d depend upon the nature of the situation and the extent of the statute
covering the sane. Participation in the functioning of a conpany has led to
an i ndependent liability by the secured creditors under the Conprehensive
Envi ronnment Response Conpensation and Liability Act, if its invol venent
with the managenment of the facility is sufficiently broad to support the
inference that it could affect hazardous waste di sposal decisions although
it was not currently an owner or operation of the facility within the
nmeani ng thereof in United States v. Fleet Factors Corp., 20 ELR 208 )2
(1990) 901 F 2d 1550. Thus a liability can be fastened both upon the owner
as al so the operator of the conpany under certain situations.

The right to devel opnment in the devel oping countries is itself a human
right. The sane has been made a part of WIO and GATT In 'The Wrld Trade
Organi sation, Law, Practice, .and Policy (Oxford) be Matusushita Schoenbaum
and Mauroidis at page 389, it is stated

"The United Nations has proclainmed the existence of a human right to

devel opnent. This right refers not only to economc growmh but also to
human wel'fare, including health, education, enploynent, social security,
and a wi de-range of other human needs. This hunman right to devel opnent is
vaguely defined as a so-called third-generation human right that cannot be
i mpl enented in the sane way as civil and political human rights. Rather, it
is the obligation of states and intergovernmental organizations to work
within the scope of their authority to conbat poverty and misery in

di sadvant aged countries.

[ Enphasi s suppli ed]

The matter may be considered from another angle. Wiile the State expects
the industrial houses and nulti-national conpanies to take such neasures
whi ch woul d provide a decent |ife to the persons living in the society in
general and to their enployees in particular and in that premise it is too
much to ask the State to practice what it preaches? This gives rise to
anot her question. Can the State be so insensitive to the plight of its own
citizens in general and the enpl oyee of the public sector undertakings in
particul ar?

The court in a situation of this nature is obligated to issue necessary
directions to mitigate the extreme hardship of the enpl oyees invol ving
violation of human rights of the citizens of India at the hands of the
State of Bihar and the governnment conpani es-and corporations fully owned or
controlled by it. Aright to carry on business is subject to conpliance of
constitutional obligations as also linmtations provided for in the
Constitution.

Fi nanci al stringency may not be a ground for not issuing requisite
directions when a question of violation of fundanental right arises. This
Court has been highlighting this aspect in the matters concerning
fundanental rights and mai nt enance of ecology. See Rural Litigation and
Entitl ement Kendra and Ors. v. State of Uttar Pradesh and Ors.. AIR (1987)
SC 359 = [1986] Supp. SCC 517, Ratlam Municipality v. Vardi Chand, [1980] 4
SCC 162 and B.L. Wadhera v. Union of India, AIR (1996) SC 2969. In Al

India | mam Organi zation and Ors. v. Union of India and Os., [1993] 3 SCC
584, this Court held:

"6..... Much was argued on behal f of the Union and the Wakf Boards t hat
their financial position was not such that they can neet the obligations of
payi ng the Imans as they are being paid in the State of Punjab. It was al so
urged that the number of npbsques is so large that it would entail heavy
expendi ture which the Boards of different States would not be able to bear
We do not find any correlation between the two. Financial difficulties of
the institution cannot be above fundanental right of a citizen. If the
Boards have been entrusted with the responsibility of supervising and

adm ni stering the Wakf then it is their duty to harness resources to pay
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those persons who performthe nost inmportant duty nanely of |eading
conmunity prayer in a nosque the very purpose for which it is created.”

[ Enphasi s suppl i ed]

In State of HP. v. HP. State Recognised and Ai ded School s Managi ng
Conmittees and Ors., [1995] 4 SCC 507, it was opined:

"16. The constitutional nmandate to the State, as upheld by this Court in
Unni Krishnan case - to provide free education to the children up to the
age of fourteen - cannot be permitted to be circunvented on the ground of
| ack of economic capacity or financial incapacity."

However, before we issue any direction, we may state that by no stretch of
i mgination, the liability of the State of Bihar can be shifted to the
Union of India. Only because the Union of India allegedly is repository of
funds raised by it through Central excise and other |evies and inpost, the
sane by itself would not nmean that it is indirectly or vicariously |liable
for the failings onthe part of the State Public Sector Undert akings.

Ei ther precedentially or jurisprudentially the Union of |India cannot be
held |iable and no such direction can be issued as has been submitted by
M. Shanti Bhushan.

The investments made by the State in the public sector undertakings in
pursuit of social justice is frompublic account. It is in this behalf
accountable to the public through the | egislature. If the State or the
State agencies have failed to performtheir duties, it cannot under the
wrap of financial stringency seek to shift its liability to the Union of
India or to the State of Jharkhand.

The matter m ght have been different, had such financial assistance was
required by the State due to a natural calamty or cause beyond its
control

The State rmust thank itself for having placed itself in such a state of
affairs. If at an appropriate stage, having regard to its right of deep and
pervasi ve control over the Public Sector Undertakings it had properly
supervi sed the functioning of the Governnent Conpani es and take necessary
steps to refer the sick conpanies to BIFR in terns of 'the provisions of the
Si ck Industrial Conpani es (Special Provisions) Act, 1985, the position

m ght have been different. It even failed to take any positive action even
after comng to know the starvati on deat hs and i mense human sufferings.

The States of India are welfare States. They having regard to the
constitutional provisions adunbrated in the Constitution of India and in
particular Part |1V thereof |laying down the Directive Principles of the
State Policy and Part |VA | aying down the Fundamental Duties are bound to
preserve the practice to maintain the human dignity.

We are of the opinion that the State, thus, has nade itself liable to
mtigate the sufferings of the enployees of the public sector undertakings
or the governnment comnpanies.

Whil e passing an interimorder, however, it is our duty to take into
consi deration the i medi ate hardship which may be faced by the State of
Bi har having regard to the alleged financial stringency.

We, however, hasten to add that we do not intend to lay down a |aw, as at
present advised, that the State is directly or vicariously liable to pay
sal ari es/renunerations of the enpl oyees of the public sector undertakings
or the Governnment conpanies in all situations. W, as expl ained

herei nbefore, only say that the State cannot escape its liability when a
hurman rights probl em of such magnitude involving the starvation deaths

and/ or suicide by the enpl oyees has taken place by reason of non-paynment of
salary to the enmpl oyees of Public Sector Undertaking for such a long tinme.
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We are not issuing any direction as against the State of Jharkhand as no
step had adm ttedly been taken by the Central Government in terns of
Section 65 of the Bi har Reorgani sation Act and furthernore as only four
public sector undertakings have been transferred to the State of Jharkhand
in respect whereof the petitioner does not make any grievance.

In the peculiar facts and circunstance of this case in our opinon, interest
of justice shall be net, if the following interimdirections are issued for
the present:

1. The High Court may strive to dispose of all Iiquidation proceedings in
respect of the Governnent conpani es owned and controlled by the State of
Bi har as expeditiously as possible. For the said purpose and/or purposes
ancillary to or incidental therewith, it nay pass an interimorder and/or
orders by way of sale and/or disposal of the properties belonging to such
public sector undertaki ng and/or Governnent conpanies or to take such
nmeasure or measures as it may deemfit and proper

2. For the aforenentioned purposes a conmttee not consisting of nore
than three nenbers chaired by a retired H gh Court Judge or a sitting

Di strict Judge nmay be appointed who nay scrutinize the assets and
liabilities of the conpanies and subnmit a report to the High Court as
expedi tiously as possible preferably within three nonths fromthe date of
constitution of the commttee The terns and conditions for appointnent of
the said Conmttee nmay be determ ned by the High Court. Al expenses in
this hehalf shall be borne by the State of Bihar

3. The Hi gh Court shall be entitled to issue requisite direction
directions to the said conmttee fromtime to time as and when it deens fit
and proper.

4, The State for the present shall deposit a sumof Rs 50 crores
before the H gh Court for disbursenent of salaries to the enpl oyees of
corporations. The amount of Rs.50 crores be deposited in two instal nents.
Hai f of the anpbunt shall be payable within one nonth and the bal ance anopunt
within a month thereafter. The H gh Court shall see to it that the sum so
deposited and/or otherw se received fromany source /i ncluding by way of
sal e of assets of the Governnment Conpani es/Public Sector Undertakings be
pai d proportionately to the concerned enpl oyee wherefor, the parties my
file their clainms before it

5. The Hi gh Court, however, in its discretion may direct di sbursenent
of some funds to the needy enpl oyees, on ad hoc basis so as to enable them
to sustain thenselves for the tine being.

6. The rights of the worknen shall be considered in ternms of Section
529- A of the Conpani es Act.

7. The Central Governnent is hereby directed to take .a decision as
regards division of assets and liabilities of the Governnent
conpani es/ public sector undertakings in terns of the provisions of the
Bi har Reor gani sati on Act, 2000.

8. The State of Jharkhand is hereby inpleaded as a respondent. Let
notice be issued to the newy added respondent.

This order shall be subject to any order that nmay be passed subsequently or
finally.

Let the matter be placed again after six nonths.




