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Wager - Col | ateral contract-Agreenent of Partnership to enter
into wagering transactions-Legality-Indian Contract Act,
1872 (9 of 1872), ss. 23, 30.

HEADNOTE:

The question for determi nation in(this appeal was whether an
agreenment of partnership with the object of entering into
wagering transactions was illegal wthin the neaning of s.
23 O the Indian Contract Act. The appellant and the
respondent No. 1 entered into a partnership with the object
of entering into forward contracts for the purchase and sal e
of wheat with two other firns and the agreenent between them
was that the respondent would enter into the contracts  on
behal f of the partnership and the profit or |loss would be
shared by the parties equally. The transactions resulted in
loss and the respondent paid the entire amount due to the
third parties. On the appellant denying his lhiability for
the half of the loss, the respondent sued him for/  the
recovery of the sanme and his defence, inter alia, was that
the agreement to enter into the wagering contracts was
unl awful under s. 23 O the Contract Act. The trial | Court
di smssed the suit. The High Court on appeal held  that
though the wagering contracts were void under s. 30 O the
Indian Contract Act, the object of the partnership was not
unl awful within the neaning of the Act and decreed the suit.
It was contended on behalf of the appellant (1) that a
wagering contract being void under S. 30 O the Contract
Act, was al so forbidden by law within the

407

nmeaning of S.23 O the Act, that (2) the concept of public
policy was very conprehensive in India since t he
i ndependence, and such a contract would be against public
Policy, (3) that wagering contracts were illegal under the

H ndu Law and (4) that they were inmoral, tested by the
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H ndu Law doctrine of pious obligation of sons to discharge
the father’s debts.

Hel d, that the contentions rai sed were unsustainable in [|aw
and nust be negati ved.

Al though a wagering contract was void and unenforceable
under S. 30 O the Contract Act, it was not forbidden by |aw
and an agreenent collateral to such a contract was not
unlawful within the nmeaning of s. 23 O the Contract Act. A
partnership with the object of carrying on wagering
transactions was not, therefore, hit by that section

Pringle v. Jafer Khan, (1883) I.L.R 5 All. 443, Shibho M
v. Lachman Das, 1901) I.L.R 23 All. 165, Beni Madho Das v.
Kaunsal Kishor Dhusar, (1900) I.L.R 22 All. 452, Md. @Gulam
Must af akhan v. Padansi, A 1.R (1923) Nag. 48, approved.
ThacKer v. Hardy, (1878) L.R. 4 QB. 685, Read v. Anderson
(1882) L.R 10 QB. 100, Bridger v. Savage, (1885) L.R 15
Q B. 363, Hyams v. Stuart King, [1908] 2 K B. 696, Thwaites
v. Coulthwaite, (1896) 1 Ch. 496, Brookman v. Mather, (1913)
29 T.L.R/ 276 and Jaffrey & Co. v. Banford, (1921) 2 K B.
351, Ranl'oll" Thackoorseydass v. Soojumul | Dhondnul |, (1848)
4 MI.A 339, Dool ubdas Pet t anber dass V. Rani ol
Thackoor seydass and Ors. (1850) 5 MI.A 109, Raghoonauth
Shoi  Chotayloll v. Mnickchund and Kai sreechund, (1856) 6
MI.A 251, referred to.

HIll v. WlliamH I'l, (1949) 2 All E.R 452, considered.

The doctrine of public policy was only a branch of the com
non law and just like its any other branch, it was governed
by precedents ; its principles had been crystallised under
di fferent heads and though it was perm ssible to expound and
apply themto different situations, it could be applied only
to clear and undeniable cases of harm to the public.
Al though theoretically it was perm ssible toevolve a new
head of public policy in exceptional cirunstances,  such a
course woul d be inadvisable in theinterest of stability of
soci ety.

Shrinivas Das Lakshm narayan v. Ram Chandra Ranrattandas,
l.L.R (1920) 44 Bom 6, Bhagwanti Genuji G'rne V.
Gangabi san Rangopal, |.L.R 1941 Bom 71, and Gopi Ti hadi v.
Gokhei Panda, |.L.R 1953 Cuttack 558, approved.

Egerton v. Brownlow, 4 HL.C 1 ; 10 E R 359, Janson V.
Driefontein Consolidated Mnes, Ltd., (1902) A C 484,
Fender v. St. John-MIdmay, (1938) A.C. @1 and Monkland v.
Jack Barclay Ltd., (1951) 1 All ER 714, referred to

Li ke the common | aw of Engl and, which did not recognise any
principle of public policy declaring wagering contracts
illegal, the Indian Courts, both before and after the
passi ng of

408

Act 21 OF 1848 and al so after the enactrment of the Indian
Contract Act, 1872, held that wagering contracts were not
illegal as being contrary to public policy and collatera
contracts in respect of themwere enforceable in | aw

Ram ol |  Thackoor seydass v. Soojumul |l Dhondnmull, (1848) 4
MI.A 339, referred to.

Ganbling or wagering contracts were never declared to  be
illegal by <courts in India as being contrary to public
policy as offending the principles of ancient H ndu Law and
it was not possible to give a novel content to that doctrine
in respect of gami ng and wagering contracts.

The State of Bonbay v. R M D. Chamaybaugwal a, [1957]
S.C.R 874, considered.

The common |aw of England and that of India never struck
down contracts of wager on the ground of public policy and
such contracts had always been held not to be illega
al t hough the statute declared themto be void.
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The noral prohibitions in H ndu Law texts agai nst ganbling
were not legally enforced but were allowed to fall into
desuetude and it was not possible to hold that there was any
definite head or principle of public policy evolved by
courts or laid down by precedents directly applicable to
wagering contracts.

There was neither any authority nor any legal basis for
importing the doctrine of Hndu Law relating to the pious
obligation of sons to pay the father’'s debt into the
dominion of’ contracts. Section 23 OF the Contract Act was
inspired by the comon law of England and should be
construed in that light.’

The word " immoral " was very conprehensive and varying in
its contents and no universal standard could be laid down.
Any |aw, therefore, based on such fluid concept woul d def eat
its purpose. The provisions of S. 23 of the Indian Contract
Act indicated that the Legislature intended to give that
word a restricted meaning. The limtation inmposed on it by
the expression " the Court regards it as immoral " clearly
indi cated that it was also a branch of the common [|aw and
shoul d, therefore, be confined to principles recognised and
settled by courts. judicial decisions confined it to sexua
imorality, and wager could not be brought in as new head
within its fold.

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: Civil Appeal No. 215 of
1955.
Appeal fromthe judgnent and decree dated April 1, 1953, of
the Calcutta Hi gh Court in Appeal fromOiginal Decree No.
89 of 1946, arising, out of the judgment and decree dated
Decenber 4, 1945, of the Subordinate Judge, Darjeeling, in
Money Suit No. 5 of 1940.
409
L. K. Jha and D. N. Mikherjee, for the appellant.
C. B. Aggarwala, K B. Bagchi and Sukumar Ghosh, for
Respondents Nos. 1 to 5.
1959. March 26. The Judgnent of the Court was delivered by
SUBBA RAO, J.-This appeal filed against the judgment of the
H gh Court of Judicature at Calcutta raises the question of
the legality of a partnership to carry on business in
wagering contracts.
The facts lie in a small conpass. They, omtting those not
germane to the controversy before us, are as follows: The
appel l ant, Gherulal Parakh, and the first respondent,
Mahadeodas Maiya, nanagers of two joint famlies entered
into a partnership to carry on wagering contracts with two
firnms of Hapur, nanely, Messrs. Milchand Qlzarinull and
Bal deosahay Surajnmull. It was agreed between the  partners
that the said contracts would be nmade in the nane ‘of the
respondents on behalf of the firmand that the profit and
| oss resulting fromthe transacti ons would be borne by them
in equal shares. |In inplenentation of the said agreenent,
the first respondent entered into 32 contracts with Ml chand
and 49 contracts with Bal deosahay and the nett result of al
these transactions was a loss, with the result that the
first respondent had to pay to the Hapur nerchants the
entire anmpunt due to them As the appellant denied his
liability to bear his share of the loss, ’'the first
respondent along 'Wth his sons filed O S. No. 18 of 1937
in the Court of the Subordinate Judge, Darjeeling, for the
recovery of half of the loss incurred in the transactions
with Milchand. In the plaint he reserved his right to claim
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any further anmpount in respect of transactions with Ml chand
that mght be found due to himafter the accounts were
finally settled wth him That suit was referred to
arbitration and on the basis of the award, the Subordinate
Judge mmde a decree in favour of the first respondent and
his sons for a sumof Rs. 3,375. After the final accounts
were settled between the first respondent and the two
nmerchants of Hapur and after

52

410

the ampunts due to themwere paid, the first respondent
instituted a suit, out of which the present appeal arises,
in the Court of the Subordinate Judge, Darjeeling, for the
recovery of a sumof Rs.. 5,300 with interest thereon
Subsequently the plaint was amended and by the anended
plaint the respondents asked for the same relief on the
basis that the firm had been dissolved. The appellant and
his sons, inter alia, pleaded in defence that the agreenent
between the parties to enter into wagering contracts was
unl awf ul " under ~s. 23 of the Contract Act, that as the
partnership was not registered, the suit was barred under s.
69(1) of the Partnership Act and that in any event the suit
was barred under S 2, "Rule 2 of the Code of Gvi
Pr ocedure. The | earned Subordi nate Judge found that the
agreenment between/ the parties was to enter into wagering
contracts depending upon the rise and fall of the market and
that the said agreenent was void as'the said object was
forbi dden by |aw and opposed to public policy. He also
found that the claimin respect of the transactions wth
Mul chand so far as it was not-included in the earlier suit

was not barred under s. 2, Rule 2, Code of Ci vil  Procedure,
as the cause of action in respect of that part of the claim
did not arise at the tinme the said suit was filed. He

further found that the partnership was between the two joint
fam lies of the appellant —and the first respondent
respectively, that there could not be in law such a
partnership and that therefore s. (69 of the Partnership Act
was not applicable. 1In the result, he dismssed 'the suit
with costs.

On appeal, the |l earned Judges of the H gh Court held that
the partnership was not between the two joint fanmilies but
was only between the two managers of the said famlies and
therefore it was valid. They found that the’ partnership to
do business was only for a single venture with each one  of
the two nerchants of Hapur and for a single season and  that
the said partnership was dissolved after the season was over
and therefore the suit for accounts of the dissolved firm
was not- hit by the provisions of subsections (1) and (2) of
s. 69 of the Partnership Act.

411
They further found that the object of the partnere was to
deal in differences and that though the said transactions,

being in the nature of wager, were void under s. 30 of the
I ndi an Contract Act, the object was not unlawful within the
neani ng of s. 23 of the said Act.

In regard to the claim the | earned Judges found that there
was no satisfactory evidence as regards the paynment by the
first respondent on account of loss incurred in the
contracts with Mil chand but it was established that he paid
a sum of Rs. 7,615 on account of loss in the contracts
entered into wth Baldeosahay. In the result, the High
Court gave a decree to the first respondent for a sum of Rs.
3,807-8-0 and disallowed interest thereon for the reason
that as the suit in substance was one for accounts of a
di ssolved firm there was no liability in the circunstances
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of the case to pay interest. In the result, the ’'H gh Court
gave a decree in favour of the first respondent for the said
amount together with another small itemand disnmssed the

suit as regards
respondent and the defendants other than the appell ant
Bef ore we consider the questions of |law raised in the case,
it would -be convenient at the outset to dispose of
gquestions of fact raised by either party. The | earned
Counsel for the appellant contends that the finding of the
| earned Judges of the High Court that the partnership stood
di ssol ved after the season was over was not supported by the
pl eadings or the evidence adduced in the case. In the
plaint as originally drafted and presented to the Court,
there was no express reference to the fact that the business
was dissolved and no relief was asked for accounts’ of the
di ssolved firm But the plaint discloses that the parties
jointly entered into contracts with two nerchants between
March 23, 1937, and June 17, 1937, that the plaintiffs
obtained 'conplete ~accounts of profit and loss on the
aforesaid transactions fromthe said nerchants after June
17, 1937, that they issued a notice to the defendants to pay
them a sum of Rs. 4,146-4-3, being half of the tota
paynments made by themon account of

the plaintiffs other than the first

412
the said contracts and that the defendants denied their
liability. The suit was filed for recovery of the said

amount. The defendant filed a witten-statement on June 12,
1940, but did not raise the plea based on s.. 69 of the
Partnership Act. He filed an additional witten-statenent
on November 9, 1941, expressly setting up the pl ea.
Thereafter the plaintiffs prayed for the anendnent of the,
plaint by adding the following to the plaint~ as paragraph
10:

" That even Section 69 of the Indian Partnership Act is not
a bar to the present suit as thejoint business referred to
above was dissolved and in this suit the Court is required
only to go into the accounts of 'the said joint business ".
On August 14, 1942, the defendant filed a further additiona
witten-statenent alleging that the allegations in paragraph
2 were not true and that as no date of the alleged

di ssol ution had been mentioned in the pl ai nt, the
plaintiffs’ case based on the said alleged dissolution  was
not mai ntai nabl e. It would be seen from the aforesaid

pl eadi ngs that though an express allegation of the fact = of
di ssolution of the partnership was only made by an amendnent
on Novenmber 17, 1941, the plaint as originally presented
contained all the facts sustaining the said plea. The
defendants in their witten-statenent, inter “alia, denied
that there was any partnership to enter into forward
contracts with the said two nerchants and that therefore
consistent wth their case they did not specifically deny
the said facts. The said facts, except in regard to the
guestion whether the partnership was between the t wo
famlies or only between the two managers of the famlies on
whi ch there was difference of view between the Court of the
Subordi nate Judge and the High Court, were concurrently
found by both the Courts. It follows fromthe said findings
that the partnership was only in respect of forward
contracts with two specified individuals and f or a
particular season. But it is said that the said findings
were not based on any evidence in the case. It is true that
the docunents did not clearly indicate any period limting
the operation of the partnership, but from the attitude
adopted by the

413
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defendants in the earlier suit ending in an award and that
adopted in the present pleadings, the nature of t he
transactions and the conduct of the parties, no other
concl usion was-possible than that arrived at by the High

Court. If so, s. 42 of the Partnership Act directly applies
to this case. Under that section in the absence of a
contract to the contrary, a firmis dissolved, if it 1is
constituted to carry out one or nore adventures or
undertakings, by conpletion thereof. In this case, the

partnership was constituted to carry out contracts wth
speci fied persons during a particular season and as the said
contracts were closed, the partnership was dissol ved.

At this stage a point raised by the | earned Counsel for the
respondents nay conveniently be di sposed of. The | earned
Counsel contends that neither the | earned Subordi nate Judge
nor the |earned Judges of the H gh Court found that the
first respondent entered into any wagering transactions with
either ~of the "two merchants of Hapur and therefore no

qguestion of illegality arises in this case. The law on the
subj ect i's wellsettled and does not call for any citation of
cases. To constitute a wagering contract there nust be

proof that the contract was entered into upon terns that the
performance of the contract should not be denmanded, but only
the difference in prices should be paid.. There should be
conmon intention between the parties to the wager that they
shoul d not dermand delivery of the goods but should take only
the difference in prices on the happening  of an event.
Relying wupon the said |egal position, it is contended that
there is no evidence in the case to establish that there was
a comon intention between the first respondent and the
Hapur nerchants not to take delivery of possession but only
to ganble in difference in prices. This argunent, if we my
say so, is not really germane to the question raised in this
case. The suit was filed on the basis of a dissolved
partnership for accounts. The defendants contended that the
obj ect of the partnership was to carry on wageri ng

transactions, i. e., only to ganble in differences without
any intention to give or take delivery of goods. The
Courts, on the evidence, both

414

direct and circunstantial, canme to the conclusion that the
partnership agreenent was entered into with the object  of
carrying on wagering transactions wherein there was no
intention to ask for-or to take delivery of goods but only
to deal with differences. That is a concurrent finding of
fact, and, follow ng the usual practice of this Court, we
must accept it. W, therefore, proceed on the basis that
the appellant and the first respondent entered into a
partnership for carrying on wagering transactions and the
claimrelated only to the loss incurred in respect of /those
transactions.

Now we cone to the nmain and substantial point in the  case.
The problem presented, with its different facets, is whether
the said agreenent of partnership is unlawful wthin the
nmeani ng of s. 23 of the Indian Contract Act. Section 23  of
the said Act, omitting portions unnecessary for the present
purpose, reads as follows :

" The consideration or object of an agreenent is |awf ul
unl ess-

it is forbidden by law, or

the Court regards it as immoral, or opposed to public
policy.

In each of these cases, the consideration or object of an
agreenment is said to be unlawful. Every agreenent of which

the object or consideration is unlawful is void."
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Under this section, the object of an agreenment, whether it
is of partnership or otherwise, is wunlawful iif it is

forbidden by law or the Court regards it as inmoral or
opposed to public policy and in such cases the agreenent
itself is void.

The | earned Counsel for the appellant advances his argunent
under three sub-heads: (i) the object is forbidden by Iaw,
(ii) it is opposed to public policy, and (iii) it 1is
imoral. W shall consider each one of them separately.

Re. (i)--forbidden by law Under s. 30 of the Indian
Contract Act, agreenents by way of wager are void; and no
suit shall be brought for recovering anything

415

all eged to be won on any wager, or entrusted to any person
to abide the result of any gane or other uncertain event on
whi ch any wager is made. Sir WIIiam Anson’s definition of
" wager as a prom se to give noney or nobney’s worth upon
the determnation or ascertainnent of an uncertain event
accurately brings out the concept of wager declared void by
s. 30 of the Contract Act. As a contract which provides for
paynment of differences only without any intention on the
part of either of the parties to give or take delivery of
the goods is admttedly a wager within the meaning of s. 30
of the Contract ~Act, ~the argument " proceeds, such a
transaction, being void under the said section, is also
forbi dden by law within the nmeaning of s. 23 of the Contract
Act. The question, shortly stated, is whether what is void
can be equated with what is forbidden by law ' This argument
is not a new one, but has been raised in England as well as
in India and has uniformy beenrejected. In England the
law relating to gam ng and wagering contracts i's. contained
in the Gaming Acts of 1845 and 1892. As ~the decisions
turned upon the relevant provisions of the said Acts, it
would help to appreciate them better if the relevant
sections of the two Acts were read at this stage:

Section 18 of the Gami ng Act, 1845:

" Contracts by way of gaming to be void, and wagers or sums
deposited with stakehol ders not to be recoverable at/ |aw

Saving for subscriptions for prizes................. Al

contracts or agreenents, whether by parole or-in witing, by
way of gaming or wagering, shall ~be null and voi d;
and......... no suit shall be brought or maintained in  any

court of law and equity for recovering any sum of noney or
val uable thing alleged to be won upon any wager, or which
shall have been deposited in the hands of- any  person to
abi de-the event on which any wager shall have been nude:
Provi ded al ways, that this enactment shall not be deemed to
apply to any subscription or contribution, or agreenent to
subscribe or contribute, for or towards any plate, prize or
sum of noney to be awarded -to the wi nner or wi nners of any
| awful ganme, sport, pastinme or exercise."

416

Section 1 of the Gaming Act, 1892:

" Prom ses to repay sums paid under contracts void by 8 & 9
Viet. ¢ 109 to be null and void.-Any prom se, express  or
inplied, to pay any person any sumof noney paid by him
under or in respect of any contract or agreenent rendered
null and void by the Gam ng Act, 1845, or to pay any sum of
nmoney by way of commi ssion, fee, reward, or otherwise in
respect of any such contract, or of any services in relation
thereto or in connexion therewith, shall be null and void,
and no action shall be brought or nmintained to recover any
such sum of noney."

Wil e the Act of 1845 declared all kinds of wagers or ganes
null and void, it only prohibited the recovery of noney or
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valuable thing won wupon any wager or desposited wth
st akehol ders. On the other hand, the Act of 1892 further
declared that noneys paid under or in respect of wagering
contracts dealt with by the Act of 1845 are not recoverable
and no conmission or reward in respect of any wager can be
clained in a court of |aw by agents enployed to bet on
behalf of their principals. The law of England till the
passing of the Act of 1892 was anal ogous to that in India
and the English Iaw on the subject governing a sinilar
situation would be of considerable help in deciding the
present case. Sir WIlliam Anson in his book " On Law of
Contracts " succinctly states the |egal position thus,

at page 205:

R the law may either actually forbid an
agreement to be mamde, or it may nerely say that if it 1is

made the Courts will not enforce it. |In the forner case it
isillegal, in thelatter only void; but inasmuch as illega
contracts are also void, though void contracts are not
necessarily illegal, the distinction is for npst purposes

not inportant, and even judges seem sonetinmes to treat the
two terns-as inter- changeable."

The Ilearned author proceeds to apply the said genera
principles to wagers and observes, at page 212, thus:
"Wagers 'beidg only void, no taint of illegality attached to
a transaction, whereby one man enpl oyed another to nake bets
for him the ordinary rules which

417

govern the relation of enployer and enpl oyed applied in such
a case."

Poll ock and Mulla in their book-on Indian Contract define
the phrase ', forbidden by lTaw "™ in s. 23 thus, at page 158:
“"An act or undertaking is equally forbidden by |aw  whether
it violates a prohibitory enactnent of the Legislature or a
principle of unwitten |aw But in~ India, where the
crimnal law is codified, —acts forbidden by Iaw seem
practically to consist of acts punishable under the Pena
Code and of acts prohibited by special legislation, or by
regul ations or orders made under ‘authority derived from the
Legi sl ature.”

Sone of the decisions, both English and Indian, cited at the
Bar which bring out the distinction between a contract which
is forbidden by law and that which is void may now be
noticed. In Thacker v. Hardy (1), the plaintiff, a _broker,
who was enpl oyed by the defendant to speculate for him upon
the stock Exchange, entered into contracts on behalf of the
defendant with a third party upon which he (the plaintiff)
became personally liable. He sued the defendant f or
indemmity against the liability incurred by ‘him and for
conmi ssion as broker. The Court held that the plaintiff was
entitled to recover notw thstanding the provisions of 8 & 9

Viet. «c¢. 109, s. 18 (English Gami ng Act, 1845). Li ndl ey,
J., observed at page 687:

" Now, if gami ng and wagering were illegal, | should be of
opinion that the illegality of the transactions in which the

plaintiff and the defendant were engaged woul d have tainted,
as between thensel ves, whatever the plaintiff had done in

f ut her ance of their illegal designs, and would have
precluded him from claining, in a court of Ilaw, any
indetTmity fromthe defendant in respect of the liabilities

he had incurred: Cannan v. Bryce (3 B. & Ad. 179);
McKinnell v. Robinson (3 M & W 434); Lyne v. Siesfeld (1
H &N 278). But it has been held that although ganm ng and
wagering contracts cannot be enforced, they are

(1) (1878) L.R 4 QB. 685

53
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not illegal. Fitch v. Jones (5 E. & B. 238) is plain to
that effect. Money paid in discharge of a bet is a good
consi deration for a bill of exchange: Qulds v. Harrison (10

Ex. 572); and if noney be so paid by a plaintiff at the
request of a defendant, it can be recovered by action
against him: Knight v. Canber (15 C B. 562); Jessopp V.
Lutwoho (10 Ex. 614); Rosewarne v. Billing (15 C B
(N. S.) 316); and it has been held that a request to pay
may be inferred froman authority to bet: O dhamv. Ransden
(44 L. J. (C. P.) 309). Having regard to these decisions,
I cannot hold that the statute above referred to precludes
the plaintiff fromnaintaining this action."

In Read v. Anderson. (1) where an agent was enployed to nake
a bet in his own nane on behalf of his principal, a sinilar
guestion arose for consideration. Hawkins, J., states the
| egal position at page 104 :

" At common | aw wagers were not illegal, and before the
passing of 8 & 9 Vict. c. 109 actions were constantly
br ought  and mai ntai ned to recover nobney won upon them The
object of 8 & 9 Viet. c. 109 (passed in 1845) was not to
render illegal wagers which up to that tinme had been | awful
but sinply to nake the |aw no longer available for their
enforcenent, |eaving the parties to themto pay themor not
as their sense of honour mght dictate."

After citing the provisions of s. 18 of " that Act, the
| earned Judge proceeds to observe thus, at page 105

" There is nothing in this | anguage to affect the legality
of wagering contracts, they are sinmply rendered null and
voi d; and not enforceable by any process of law. A host of
authorities have settled this to be the true effect of the
Statute.”

This judgnent of Hawkins, J., was confirmed on  appea
(reported in 13 Q B. 779) on the ground that the ‘agency
became irrevocable on the making of the bet. The judgnent
of the Court of Appeal cannot be considered to be a direct
decision on the point. The said principle was affirnmed by
the Court of Appeal again in Bridger v. Savage (2). Ther e
the plaintiff sued his

(1) (1882) L.R 10 QB. 100.

(2) (1885) L.R 15 QB. 363

419

agent for the amount received by himin respect of the
wi nnings fromthe persons with whomthe agent had betted.
Brett, M R, observed at page 366

P the defendant has received noney which he
contracted with the plaintiff to hand over to himwhen he

had received it. That is a perfectly legal contract ;. but
for the defendant it has been contended that the statute 8 &
9 Vict. c. 109, s. 18, nmkes that contract illegal. The

answer is that it has been held by the Courts on- severa

occasions that the statute applies only to the origina

contract -made between the persons betting, and not to  such
a contract as was made here between the plaintiff —and
def endant . "

Bowen, L. J., says nuch to the sane effect at page 367:

"Now with respect to the principle involved in this case, it
is to be observed that the original contract of betting is
not an illegal one, but only one which is void. If the
person who has betted pays his bet, he does nothing wong;
he only waives a benefit which the statute has given to him

and Confers a good title to the noney on the person to whom
he pays it. Therefore when the bet is paid the transaction
is conpleted, and when it is paid to an agent it cannot be
contended that it is not a good paynment for his prin-
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cipal............ So nuch, therefore, for the principle
governing this case. As to the authorities, the cases of
Sharp v. Taylor (2 Phil. 801), Johnson v. Lansley (12 C. B
468), and Beeston v. Beeston (I Ex. D. 13), all go to shew
that this action is maintainable, and the only authority the
other way is that of Beyer v. Adanms (26 L. J. (Ch.) 841),
and that case cannot be supported, and is not law." This
case lays down the correct principle and is supported by
earlier authorities. The decision in Partridge v.
Mal | andaine (1) is to the effect that persons receiving
profits frombetting systematically carried on by them are
chargeable with incone-tax on such profits in respect of a "
vocation " under 5 & 6 Vict. ¢c. 35 (the Incone Tax Act)
Schedul e D. Hawkins, J., rejecting the argunent that the
(1) (1887) L.R 18 Q B. 276.
420
pr of essi on of bookmakersis not-a calling within the meaning
of the Income Tax Act, makes the foll ow ng observations, at
page 278:
"Mere betting is not illegal.” It is perfectly lawful for a
man to bet if he likes. He may, however, have a difficulty
in getting the anobunt of the bets from di shonest persons who
make bets and will not pay."
The decision in Hyams v. Stuart King (1) deals wth the
problemof the legality of a fresh agreenent between parties
to a wager for consideration. There, two  bookmakers had
betting transactions together, which resulted in t he
defendant giving the plaintiff a cheque for the anount of
bets lost to him At the request of the defendant, the
cheque was held over by the plaintiff for atime, and part
of the amount of the cheque was paid by the defendant.
Subsequently a fresh verbal agreenent was come to  between
the parties, by which, in consideration of the plaintiff
hol ding over the cheque for a further tine and refraining
from declaring the defendant ~a defaulter and t her eby
injuring himwth his custoners, the defendant pronmised to
pay the bal ance owing in a few days. The bal ance was never
paid and the plaintiff filed a suit to recover the noney on
the basis of the fresh verbal agreenent. The Court of
Appeal , by a majority, Fletcher Multon, L. J., dissenting,
held that the fresh verbal agreement was supported by good
consideration and therefore the plaintiff was entitled to
recover the anount due to him At page 705, Sir Corel
Barnes posed the followi ng three questions to be decided  in
the case: (1) Wether the new contract was itself one ~which
falls wthin the provisions of 8 & 9 Vict. ¢. 109, ~s. 18;
(2) whether there was any illegality affecting t hat
contract; and (3) whether that contract was a |awfu
contract founded on good consideration. Adverting to the
second question, which is relevant to the present case, the
Pre3|dent made the follow ng observations at page 707:
............... it is to be observed that there was nothing
illegal in the strict sense in naking the bets.
(1) [1908] 2 K B. 696.
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They were nerely void under 8 & 9 Vict. c. 109, and there
woul d have been no illegality in paying them There is no
doubt whatever about this. There was also nothing illega

in giving the cheque nor would there have been any
illegality in paying it, though the defendants could not
have been conpelled by the plaintiff to pay it, because by
statute it was to be deemed and taken to have been nade and
given for an illegal consideration, and therefore void in
the hands of the plaintiff........ The statutes do not nake
the giving or paying of the cheque illegal, and inmpose no
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penalty for so doing. Their effect and intention appear
only, so far as material, to be that gaming or wagering
contracts cannot be enforced in a Court of Law or
Equity............... "

The view expressed by the President is therefore consistent
with the view all along accepted by the Courts in Engl and.
Thi s case raised a now problem nanely, whet her a
substituted agreenent for consideration between the sane
parties to the wager could be enforced, and the nmjority
held that it could be enforced, while Fletcher Multon, L.
J., recorded his dissent. W shall have occasion to notice
the dissenting view of Fletcher Multon, L. J., at a |later
st age. The af oresai d deci sions establish the proposition
that in England a clear distinction is nmaintained between a
contract which is void and that which is illegal and it has
been held that though a wagering contract is void and
unenforceabl e between parties; it is not illegal and
therefore it does not affect the validity of a collatera

contract.

' The sane principle has been applied to collateral contracts
of partnership also. In Thwaites v. Coulthwaite (1) the
guestion of legality of a partnership of booknmaking and
betting was raised. There the plaintiff and defendant were
partners in a-bookmakers and betting business, which was
carried on by the defendant; the plaintiff clainmed an
account of the profits of the partnership, and the defendant
contended that, having regard to the nature of the business,
no such relief could be obtained. Chitty, J., rejected the

(1) (1896) 1 Ch. 496.
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plea holding that the partnership was valid, for the
foll owi ng reasons, anong others, and stated at page 498: -

" The Gaming Act, 1845 (8 & 9 Vict. c¢. 109), did not rmake
betting illegal; this statute, as is well known, nerely
avoi ded the wagering contract. A man nmay nmake a single bet
or nmany bets; he may habitually bet; he may carry on a
betting or bookmakers business within the statute, /provided
the business as carried on by himdoes not fall wi'thin the
prohi bition of the Betting Act, 1853."

In Thomas v. Day (1), a sinmilar question arose. There the
plaintiff clainmed an account and noney due - under a
partnershi p which he all eged had exi sted between hi nsel f and
the defendant to take an office and carry on a betting
busi ness as bookmakers. Darling, J., held t hat a
partnership to carry on the business of a bookmaker was not
recognized by law, that even if there was such a |I|ega

partnership, an action for account would not lie as between
the two bookmakers founded on betting and ganbl i ng
transacti ons. Thi s judgment certainly supports the
appel l ant; but the | earned Judge did not take notice of the
previ ous decision on the subject and the subsequent
deci sions have not followed it. Wien a simlar objection
was raised in Brookman v. Mather (2), Avery, J., rejected
the plea and gave a decree to the plaintiff. There the
plaintiff and the defendant entered into a partnership to
carry on a betting business. Two years thereafter, in 1910,
the partnership was dissolved and a certain anount was found
due to the plaintiff fromthe defend ant and the latter gave
the forner a promissory note for that anmpbunt. A suit was
filed for the recovery of the anbunt payable under the
prom ssory note. Avery, J., reiterated the principle that
betting was not illegal per se. Wen the decision in Thonas
v. Day(l) was cited in support of the broad principle that
the betting business could not be recognized as legal in a
Court of Justice, the | earned Judge pointed out that that
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case was deci ded without reference to Thwaites

(1) (1908) 24 T.L.R 272.

(2) (1913) 29 T.L.R 276.
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V. Coulthwaite (1). This judgnent, therefore, corrected
the deviation made by Darling, J., in Thomas v. Day(2 ) and
put the case lawin line with earlier precedents.

The earlier view was again accepted and followed in Keen v.
Price (3) where an action by one of the partners in a
bookmakers and betting business against the other for an

account of the partnership dealings was entertained. But
the Court gave liberty to the defendant to object to
repayi ng anything which represented profits in such

busi ness. The reason for this apparent conflict between the
two parts of the decision is found in the express ternms of
the provisions of the Gaming Act of 1892. Commenting upon
Thwaites v. Coulthwaite (1) inwhich Chitty, J., held that
such an action wouldlie for an account of the profits of
the partnership, Sargant, J., pointed out that in that case
the Gami ng Act, 1892, was not referred to. At page 101, the
| ear ned Judge says:

" Curiously enough, in that case the Gami ng Act, 1892, was
not referred to, and although the decision is a good one on
the general law, it cannot be regarded as a decision on the
Act of 1892."

This judgnent confirns the principle that a wager is not
illegal, but states that after the Gam ng Act, 1892, a claim
in respect of that anount even under a collateral agreenent
i s not maintainable.

In O Connor and Quld v. Ralston(4), the plaintiff, a firm
of booknakers, filed a suit claimng fromthe defendant the
amount of five cheques drawn by hi mupon his bank in paynent
of bets which he had lost to them and  which had been
di shonoured on presentation. Darling, J., held that as the
plaintiffs formed an associ ation for the purpose of carrying

on a betting business, the action would not lie. In comng
to that conclusion the learned Judge relied upon the
di ssenting view of Fletcher Multon, L. J., in 'Hyans .
Stuart King W shall consider that decision at a |later
st age.

(1) (1896) 1 Ch. 496. (2) (1908) 24 T.L.R 272.

(3) (1914) 2 Ch. 98. (4) (1920) 3 K. B. 451

(5) [1908] 2 K B. 696.
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The opinion of Darling, J., was not accepted in Jeffrey Co.
v. Banford (1) wherein MCardie, J., held that a partnership
for the purpose of carrying on a betting and ~bookmakers

business 1is not per se illegal or inpossible in |aw The
| ear ned Judge says at page 356:

e betting or wagering is not illegal at~ common
law. ..... .

It has been repeatedly pointed out that mnere betting on
horse races is not illegal "

The |learned Judge, after noticing the wearlier decisions
al ready considered by us and al so sone of the observations
of Fletcher Multon, L. J., cane to the conclusion that the
partnership was not ill egal

We shall now scrutinize the decision in H Il v. WlliamHill
(I') to see whether there is any substance in the argunent of
the Ilearned Counsel for the appellant that this decision

accepted the dissenting view of Fletcher Multon, L. J., in
Hyanms v. Stuart King (3) or the viewof Darling, J., in
Thomas v. Day (4) and O Connor and Quld v. Ralston (5). The
facts in that case were: The appellant had betting

transactions with the respondents, a firm of bookmakers. As
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a result of those transactions, the appellant [|ost pound
3,635-12-6. As the appellant was unable to pay the anount,
the matter was referred to the conmittee of Tattersalls, who
deci ded that the appellant shoul d pay the respondents a sum
of pound 635-12-6 within fourteen days and the balance by
monthly instal ments of pound 100. It was laid down that if
the appellant failed to nake those paynents, he was liable
to be reported to the said committee which would result in
hi s being warned off Newmarket Heath and posted as
defaulters The appellant inforned the respondents that he
was unable to pay the pound 635-12-6 within the prescribed
time and offered to send thema cheque for that sum post-
dated Cctober 10, 1946, and to pay the nmonthly instalnents
of pound 100 thereafter. On the respondents agreeing to
that course, the appellant sent a post-dated cheque to

(1) (1921) 2 K. B. 351 (2) (1949) 2 All E.R 452

(3) [1908] 2 K. B. 696. (4) (1908) 24 T.L.R 272

(5) (1920) 3 K.B. 451.
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them and ‘al so enclosed a |l etter agreeing- to pay the nonthly
i nstal nents. As the post-dated cheque was di shonoured and
t he appellant failed to pay the entire anount, t he

respondents filed a suit claimng the anobunt due to them
under the subsequent agreement. The respondents contended
that the sumthe appellant had prom sed to pay was not noney
won upon a wager within the nmeaning of the second branch of
s. 18, but was nmoney due under a new lawful and enforceable
agreenent and that ‘even if the sumwas to be regarded as won
on a wager, the agreement was outside the scope of the
second branch of s. 18 of the Gam ng Act, 1845. The House
of Lords by a mpjority of 4to 3 held that the agreenent
contained a new pronise to pay noney won upon a wager and
that the second branch of s. 18 applied to-all suits brought
to recover noney alleged to have been won on a wager and
therefore the contract was unenforceable. 1In conming to that
concl usion, Viscount Sinobn, one of the Judges who expressed
the majority view, agreed with Fletcher Muwulton, L. J., in
hol di ng that the bond constituted an agreenent to pay / noney
won upon a wager, notwi thstandi ng the new consi deration, and
was thus unenforceabl e under the second |linb of s. 18.

In Hyanms v. Stuart King(1l), the facts of which we have
already given, the suit was filed on the basis of a
subsequent agreenent between the sane parties to the wager
The mmjority of the Judges held that the subsequent

agr eenent was supported by good consideration, whil e
Fl etcher Moulton, L. J., dissented from that view The
basis for the dissenting viewis found at page 712. After

reading s. 18 of the Gam ng Act, 1845, the Ilearned Judge
proceeded to state:

“ In my opinion too little attention has been paid to the
di stincti on between the two parts of this enactnment, and the
second part has been treated as being in effect nerely a

repetition of the first part. | cannot accept such an
i nterpretation. So far as the actual wagering contract is
concerned, the earlier provision is anple. It nmkes that

contract absolutely void,
(1) [1908] 2 K. B. 696.
54
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and it would be idle to enact in addition that no suit
should be brought wupon a contract that had thus been

rendered void by statute. The |language of the later
provision is in ny opinion much wider. It provides wth
conplete generality that no action shall be brought to

recover anything alleged to be won upon any wager, w thout
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in any way limting the application of the provision to the
wagering contract -itself. |In other words, it provides that

wherever the obligation under a contract is or includes the
paynment of nmoney won upon a wager, the Courts shall not be
used to enforce the performance of that part of the
obligation "

These observations must be understood in the context of the
peculiar facts of that case. The suit was between the
parties to the wager. The question was whether the second
part of the concerned section was conprehensive enough to
take in an agreement to recover the nbney won upon a wager
within the meaning of that part. Fletcher Multon, L. J.,
hel d that the second part was w de and conprehensive enough
to take in such a claim for the suit was, though on the
basis of a substituted agreenment, for the recovery of the
noney won upon a wager wi thin the meaning of the words of
that part of the section: The second question considered by
the | earned Judge was whet her the defendants’ firm which was
an association formed for the purpose of a betting business
was a | egal partnership under the English Law. The [ earned
Judge relied upon the Gaming Act. 1892 in holding that it
was not possible under the English lawto have any such
partnership. At page 718, the |earned Judge observed

In my opinion no such partnership is -possible under English
law. Wthout considering any other grounds of objection to
its existence, the | anguage of the Gam ng Act, 1892, appears
to me to be sufficient to establish this proposition. It is
essential to the idea of a partnership that each partner is
an agent. of the partnership and (subject to the provisions
of the partnership deed) has authority to nake paynents on
its behalf for partnership purposes, for which he is
entitled

427
to claim credit in the partnership ~accounts and thus
receive, directly or indirectly, repaynent. But by the

Gam ng Act, 1892, all prom ses to pay any person any sum of
noney paid by himin respect of a/wagering contract are nul
and void. These words are wide  enough to nullify the
f undanent al contract which nust be the basis of a
partnership, and therefore in nmy opinion no such partnership
is possible, and the action for this reason -alone was
wongly framed and shoul d have been dism ssed with costs "

It would be seen fromthe said observations that Fletcher
Moulton, L. J., laid down two propositions: (i) The second
part of s. 18 of the Gaming Act, 1845, was conprehensive
enough to take in a claimfor the recovery of noney  alleged
to be won upon a wager though the said claimwas based upon
a substituted contract between the sanme parties; and (ii) by
reason of the wide terns of the Gaming Act, 1892, even the
fundanental contract, which was the basis of a partnership
was itself anullity. The learned Lord Justice -did not
purport to express any opinion on the effect of 'a void
contract of wager on a collateral contract. |In Hill’'s case
(1) the only question that arose was whether the second part
of s. 18 was a bar to the maintainability of a suit under a
substituted agreenent for the recovery of nobney won upon a
wager. The nmajority accepted the view of Fletcher Moulton,
L. J., on the first question. The second question did not
arise for consideration in that case. The House of Lords
neither expressly nor by necessary inplication purported to
hold that <collateral contract of either partnership or
agency was illegal; and that the | ong catena of decisions
already referred to by us were wongly decided. Thi s
judgrment does not therefore support the contention of the
| ear ned Counsel for the appellant.
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The legal positioninlIndiais not different. Before the
Act for Avoiding Wagers, 1848, the lawrelating to wagers
that was in force in British India was the common |aw of
Engl and. The Judicial Committee in Raml oll Thackoorseydass
v. Soojumul | Dhondnull (2)

(1) (1921) 2 K. B. 351.

(2) (1848) 4 M1.A 339.
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expressly ruled that the conmon | aw of England was in force
in India and under that |aw an action m ght be nmaintai ned on
a wager. The wager dealt with in that case was wupon the
average price which opiumwould fetch at the next Governnent
sale at Calcutta. Lord Canpbell in rejecting the plea that
the wager was illegal observed at page 349:

" The Statute, 8 & 9 Viet. c. 109, does not extend to India’

and although both parties on the record are Hindoos, no
peculiar H ndoo law is alleged to exist upon the subject;
therefore  this case, must be decided by the common [aw of
Engl and "

It is a'direct decision on the point now nooted before us
and it is infavour of the respondents. Again the Privy
Counci | considered a simlar question in Dool ubdass
Pett anberdass v. Rantoll Thackoorseydass and others There
again the wager was upon the price that. the Patna opium
woul d fetch at the next Government sale at Calcutta. There
the plaintiff instituted a suit in the Suprene Court of
Bonbay in January, 1847, to recover the noney won on a
wager. After the suit was filed, Act 21 of 1848 was passed
by the Indian Legislature where under all agreenents whether
made in speaking, witing, or otherw se, by way of gam ng or
wagering, wuld be null and void and no suit would be
allowed in any Court of Law or Equity for recovering any sum
of noney or valuable thing alleged to be won on any ' wager.
This section was sinmilar in ternms-to that of s. 18 of the
Gaming Act, 1845. Their Lordships held that the contract
was not void and the Act 21 of 1848 would not invalidate the
contracts entered into before the Act came into force.
Adverting to the next argunent that under Hindu ‘Law such
contracts were void, they restated their view expressed in
Ram ol |  Thackoorserdas v. Sooj umull Dhondrmull (2) thus at
page 127:

" Their Lordships have already said that they are  not
satisfied fromthe authorities referred to, that suchis the
| aw anong the Hi ndoos. .. "

The Judicial Conmittee again restated the law in simlar
ternms in Raghoonauth Sahoi Chotayloll v.

(1) (1850) 5 M1.A 109.

(2) (1848) 4 M1.A 339.
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Mani ckchund and Kai sreechund (1). There the Judici a

Conmittee held that a wagering contract in India “upon the
average price opiumwuld fetch at a future Governnent sale,
was |legal and enforceable before the passing of t he
Legi sl ative Act, No. 21 of 1848.

The aforesaid three decisions of the Privy Council clearly
establish the legal position in India before the enactnent
of the Act 21 of 1848, nanely, that wagering contracts were
governed by the common | aw of England and were not void and
therefore enforceable in Courts. They also held that the
H ndu Law did not prohibit any such wagers.

The sane view was expressed by the Indian Courts in cases
decided after the enactnment of the Contract Act. An agent
who paid the amount of betting lost by himwas allowed to
recover the same fromhis principal in Pringle v. Jafar Khan
(2). The reason for that decision is given at page 445:
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" There was nothing illegal in the contract; betting at
horse-races could not be said to be illegal in the sense of
tainting any transaction connected with it. This distinction
bet ween an agreenent which is only void and one in which the
consideration is also unlawful is made in the Contract Act.
Section 23 points out in what cases the consideration of an
agreement is unlawful, and in such cases the agreenment is

also void, that is, not enforceable at |aw. Section 30
refers to cases in which the agreenent is only void, though
the consideration is not necessarily unlawful. There is no

reason why the plaintiff should not recover the sumpaid by
him..... ."

In Shibho Ml v. Lachnan Das (3) an agent who paid the
| osses on the wagering transactions was allowed to recover
the anounts he paid fromhis principal. In Beni Madho Das
v. Kaunsal Kishor Dhusar (4) the plaintiff who |lent noney to
the defendant to enable himto pay off a ganbling debt was
given ,a decree to recover the sane from the defendant.
Where two partners entered into a contract of wager with a
third

(1) (1856) 6 MI.A. 251.

(3) (1901) I.L.R 23 All. 165.
(2) (1883) I.L.R 5 All. 443,
(4) (1900) I.L.R 22 All. 452,
430

party and one partner had satisfied his owmn and his co-
partner’s liability wunder the contract, the Nagpur Hi gh
Court, in M. @ulam Mustafakhan v. Padansi (1) held that
the partner who paid the amount could legally <claim the
other partner’s share of the -1oss. The | earned Judge
reiterated the same principle accepted in the -decisions
cited supra, when he said at page 49:

" Section 30 of the Indian Contract Act -does not ' affect
agreenents or transacti ons col | at eral to
wagers......... N

The said decision were based upon the wel | ~settl ed
principle that a wagering contract was only void, /but not

illegal, and therefore a collateral contract ‘could be
enf or ced.
Before closing this branch of the discussion, it may be

convenient to consider a subsidiary point raised by the
| earned Counsel for the appellant that though a contract of

partnership was not illegal, in the matter of accounting,
t he loss paid by one of the partners on wageri ng
transacti ons, could not be taken into consi derati on

Reliance is placed in support of this contention on Chitty's
Contract, p. 495, para. 908, which reads:

" Inasmuch as betting is not initself illegal, the |aw does
not refuse to recognise a partnership forned for the purpose
of betting. Upon the dissolution of such a partnership an
account may be ordered. FEach partner has a right to recover
his share of the capital subscribed, so far as it has not
been spent; but he cannot claiman account of profits or
repaynents of amounts advanced by himwhich have actually
been applied in paying the bets of the partnership."

In support of this view, two decisions are cited. They are:
Thwaites v. Coulthwaite (2 ) and Saffery v. Myer(3). The

first case has already been considered by us. Ther e,
Chitty, J., in giving a decree for account left open the
guestion of the legality of certain transactions till it
arose on the taking of the

(1) A 1.R (1923) Nag. 48. (2) (1896) 1 Ch. 496

(3) L.R (1901) 1 K. B. 11.
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account . Far from hel pi ng the appellant, the observations
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and the actual decision in that case support the
respondents’ contention. The reservation of the question of
particular transactions presunably related only to the
transactions prohibited by the Betting Act, 1853. Such of
the transacti ons which were so prohibited by the Betting Act
would be illegal and therefore the contract of partnership
could not operate on such transactions. The case of Saffery
v. Mayer(1l) related to a suit for recovery of noney advanced
by one person to another for the purpose of betting on
horses on their joint account. The appellate Court held
that by reason of the provisions of the Gaming Act, 1892,
the action was not naintainable. This decision clearly
turned upon the provisions of the Gami ng, Act, 1892. Smth,
M R, observed that the plaintiff paid the noney to the
defendant in respect of a contract rendered null and void
and therefore it was not recoverable under the second Ilinb
of that section. ~The other Lord Justices also based their
judgrments on the express words of the Gaining Act, 1892. It
will be alsointeresting to note that the Court of Appea
further pointed out that Chitty, J., in Thwaites' Case(2) in
deciding in the way he did onitted to consider the effect of
the provisions of the Gaming Act, 1892, on the question of
mai ntai nability of the action before him The aforesaid
passage in Chitty s Contract must be understood only in the
context of the provisions of the Gami ng Act, 1892.

The aforesaid discussion yields the following results: (1)
Under the conmmon |aw of Engl and a contract of wager is valid
and therefore both the primary contract as well as the
coll ateral agreenment in respect thereof are enforceable; (2)
after the enactnent of the Gam ng Act, 1845, ‘a wager is made
void but not illegal in the sense of being forhbidden by I aw,
and thereafter a prinmary agreenment of wager is void but a
collateral agreenent 1is enforceable; (3) there was a
conflict on the question whether the second part of s. 18 of
the Gaming Act, 1845, would cover a case for the recovery of
noney or valuable thing alleged to be won upon

(1) L.R (1901) 1 K B. 11. (2) (1896) 1 Ch. 496,
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any wager under a substituted contract between the sane
parties: the House of Lords in HIl's Case, (1) had “finally
resolved the conflict by holding that such a claimwas not
sust ai nabl e whether it was nade under the original contract
of wager between the parties or under a substituted
agreenment between them (4) under the Gaming Act, 1892, " in
view of its wde and conprehensive phraseology, even
collateral contracts, including partnership agreenents, are
not enforceable; (5) s. 30 of the Indian Contract Act is
based upon the provisions of s. 18 of the Gam ng Act, 1845,
and though a wager is void and unenforceable, it is not
forbidden by law and therefore the object of a collatera
agreenment is not unlawful under s. 23 of the Contract Act;
and (6) partnership being an agreement within the meaning of
s. 23 of the Indian Contract Act, it is not unlawful, though
its object is to carry on wagering transactions. Ve,
therefore, hold that in the present case the partnership is
not unlawful within the neaning of s. 23(A) of the Contract
Act .

Re. (ii)-Public Policy: The I|earned Counsel for t he
appel | ant contends that the concept of public policy is very

conpr ehensi ve and that in India, particul arly after
i ndependence, its content should be nmeasured having regard
to political, social and econonic policies of a welfare

State, and the traditions of this ancient country reflected
in Srutis, Snritis and N bandas. Before adverting to the
argunent of the | earned Counsel, it would be convenient at
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the outset to ascertain the neaning of this concept and to
note how the Courts in England and India have applied it to
different situations. Cheshire and Fifoot in their book on
" Law of Contract ", 3rd Edn., observe at page " 280 thus:
The public interests which is designed to protect are so
conpr ehensi ve and het erogeneous, and opinions as to what is
i njurious nmust of necessity vary so greatly with the socia
and noral convictions, and at tinmes even with the politica
views, of different judges, that it fornms a treacherous and
unst abl e

(1) (1921) 2 K B. 351.
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ground for |egal decision  These questions have agitated the
Courts in the past, but the present state of the law would
appear to be reasonably clear. Two observations nay be made
with some degree of assurance.

First, although the rules already established by precedent
must be noulded to fit the newconditions of a changing
world, it is no longer legitinate for the Courts to invent a
new head ‘of “public policy. A judge.is not free to specul ate
upon what, in-his opinion, is for the good of the community.
He rmust be content to apply, either directly or by way of
anal ogy, the' principles laid down in previous decisions.
He rmust expound, not expand, this particular branch of the
I aw.

Secondl y, even though the contract is one which prima facie
falls under one of the recognized heads of public policy, it
will not be held illegal unless its harnful ‘qualities are
i ndi sput abl e. The  doctrine, as Lord Atkin remarked in a
| eading case, " should only beinvoked in clear cases in
which the harmto the public is substantially incontestable,
and does not depend upon the idiosyncratic inferences of a
fewjudicial mnds  .......... I n popul ar | anguage ... the
contract should be given the benefit of the doubt "."

Anson in his Law of Contract states the same rule thus, at

p. 216:

"Jessel, M R, in 1875, stated a principle which is stil
valid for the Courts, when he said: ’'-You have this
paramount public policy to consider, that you are not
lightly to interfere with the freedomof contract '; and it

is in reconciling freedomof contract wth other public
interests which are regarded as of not |ess inportance -that
the difficulty in these cases arises.....

W nmay say, however, that the policy of the I|aw has, on
certain subjects, been worked into a set of tolerably
definite rules. The application of these to particular
i nstances necessarily varies with the conditions of the
times and the progressive devel opment of public opinion and

norality, but, as Lord Wight has said public policy, /like
any other branch of the Common Law, ought to be, and
think is, governed by

55
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the judicial use of precedents. |If it is said that rules of

public policy have to be nmoulded to suit new conditions of a
changing world, that is true; but the sane is true of the
principles of the Conmobn Law generally. "

In Hal sbury’s Laws of England, 3rd Edn., Vol. 8, the
doctrine is stated at p. 130 thus:

" Any agreenent which tends to be injurious to the public or
agai nst the public good is void as being contrary to public
policy................. It seens, however, that this branch
of the law will not be extended. The determ nation of what
is contrary to the so-called policy of the |aw necessarily
varies fromtime to time. Many transactions are upheld now
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which in a forner generation would have been avoided as
contrary to the supposed policy of the |aw The rule
remains, but its application varies with the principles
which for the tine being guide public opinion. "

A few of the | eading cases on the subject reflected in the
authoritative statements 'of |aw by the various authors may

also be wuseful to demarcate the limts of this illusive
concept .
Parke, B., in Egerton v. Browmnlow(1l), which is a |eading

judgrment on the subject, describes the doctrine of public
policy thus at p. 123:

"’1 Public policy is a vague and unsatisfactory term and
calculated to lead to uncertainty and error, when applied to
the decision of legal rights; it is capable of being
understood in different senses; it may, and does, in its
ordi nary sense, nmean 1 political expedience’, or that which
is best for the common good of the comunity; and in that
sense there may be every variety of opinion, according to
education, habits, talents, and dispositions of each person

who is to decide whether an act is against public policy or
not . To allow this to be a ground of judicial decision

woul d lead to the greatest uncertainty and confusion. It is
the province of the statesnan, and not the lawer, to
di scuss, and of the Legislature to deternmi ne, what is best
for the public good, and to provide for it by proper

enactments. It 1s the province of the judge
(1) 4 HL.C 1, 123; 10 E.R 359, 408.
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to expound the law only; the witten fromthe statutes; the
unwitten or comon law from the decisions of our
predecessors and of our existing Courts, fromtext witers
of acknow edged authority, and upon the principles to be
clearly deduced from them by sound reason and j ust
i nference; not to specul ate upon what is the best, 'in his
opi nion, for the advantage of the conmunity. Some of these
deci si ons may have no doubt been founded upon the prevailing
and just opinions of the public/good ; for instance, the
illegality of covenants in restraint of narriage or trade.
They have beconme a part of the recognised law, and we are
therefore bound by them but we are not thereby authorised
to establish as |aw everything which we may think for the
public good, and prohibit everything which we thi nk
ot herwi se. "

In Janson v. Driefontein Consolidated Mnes, Ltd.(1)  an
action raised against British underwiters in respect of
i nsurance of treasures against capture during its transit
from a foreign state to Great Britain was resisted by the
underwriters on the ground that the insurance was against
public policy. The House of Lords rejected the plea. Ear |
of Hal sbury, L.C., in his speech nade wei ghty observations,
which rmay usefully be extracted. The |earned Lord says at
page 491:

In treating of various branches of the | aw | earned persons
have analysed the sources of the law, and have sonetines
expressed their opinion that such and such a provision is
bad because it is contrary to public policy; but | deny that
any Court can invent a new head of public policy ; so a
contract for marriage brokerage, the creation of a
perpetuity, a contract in restraint of trade, a ganmng or
wagering contract, or, what is relevant here, the assisting
of the King’'s enem es, are all undoubtedly unlawful things;
and you may say that it is because they are contrary to
public policy they are unlawful; but it is because these
things have been either enacted or assuned to be by the
conmon | aw unl awful, and not because a judge or Court have a
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right to declare that such and such
(1) (1902) A.C 484.
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things are in his or their view contrary to public policy.
O course, in the application of the principles here

insisted on, it is inevitable that the particul ar case nust
be decided by a judge; he nust find the facts, and he nust
deci de whether the facts so found do or do not cone wthin
the principles which | have endeavoured to describe-that is,
a principle of public policy, recognised by the law, which
the suggested contract is infringing, or is supposed to
infringe. "

These observations indicate that the doctrine of public
policy is only a branch of comobn law and unless the
principle of public policy is recognised by that Iaw, Court
cannot apply it to invalidate a contract. Lord Lindley in
his speech at p. 507 pointed out that public policy is a
very unstable ~and dangerous foundation on which to build
until nmde safe by decision. A prom se nade by one spouse,
after a decree nisi for the dissolution of the marriage has
been pronounced, to marry-a third person after the decree
has been nmade absolute is not void as being against public
policy: see Fender v. St. John-MIdmay (1). In that case
Lord Atkin states the scope of the doctrine thus at p. 12:

" In popul ar | anguage, follow ng the wi se aphorism of Sir
CGeorge Jessel cited above, the contract should be given the
benefit of the doubt.

But there is no doubt that the rule exists. [In cases where
the promise to do sonething contrary to public policy which
for short | wll call a harnful thing,  or where the

consideration for the promiseis the doing or the promse to
do a harnful thing a judge, though he is on slippery ground,
at any rate has a chance of finding a footing........ But
the doctrine does not extend only to harnful acts, it has to
be applied to harnful tendencies. Here the ground is stil

| ess safe and nore treacherous "

Adverting to the observation of Lord Hal sbury in Janson v.
Driefontein Consolidated Mnes Ltd. Lord Atkin ~comrented
thus, at page 11:

P Lord Hal sbury indeed appeared to decide
that the categories of public policy are closed,

(1) (1938) A. C 1.

(2) (1902) A.C. 484.
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and that the principle could not be invoked anew unless the
case could be brought within some principle of public policy
al ready recognised by the law. | do not find, however, that
this view received the express assent of the other nenbers
of the House; and it seens to nme, with respect, too rigid.
On the other hand, it fortifies the serious war ni ng
illustrated by the passages cited above that the" doctrine
should only be invoked in clear cases in which the harm to
the public is substantially incontestable, and does not
depend wupon the idiosyncratic inferences of a few judicia
m nds "

Lord Thankerton sunmarised his viewin the following terns,

at p. 23:

" In the first place, there can be little question as to the
proper function of the Courts, in questions of public
pol i cy. Their duty is to expound, and not to expand, such
policy. Thai does not nean that they are precluded from

applying ail existing principle of public policy to a new
set of circunstances, where such circunstances are clearly
within the scope of the policy. Such a case mght well
arise in the case of safety of the State, for instance. But




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 21 of 27

no such case is suggested here. Further, the Courts nust be
wat chful not to be influenced by their view of what the
principle of public policy, or its limts, should be ".

Lord Wight, at p. 38, explains the two senses in which the
words " public policy" are used

" In one sense every rule of law, either common law or
equity, which has been laid down by the Courts, in that
course of judicial legislation which has evolved the |law of
this country, has been based on considerations of public

interest or policy. In that, sense Sir CGeorge Jessel, M
R, referred to the paranopunt public policy that people
should fulfil their contracts. But public policy in the

narrower sense neans that there are considerations of public
interest which require the Courts to depart from their
primary function of enforcing contracts, and exceptionally
to refuse to enforce them Public policy in this sense is
di sabl i ng
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Then the noble Lord proceeds to lay down the follow ng
principles ~on which a judge shoul d exercise this peculiar
and exceptional jurisdiction: (1) It is clear that public
policy is not a branch of lawto be extended ; (2) it is the
province of the judge to expound the law only; (3) public
policy, like any other branch of the conmon |aw, is governed
by the judicial use of precedents ; and (4) Courts apply
sonme recogni sed principles to the new conditions, proceeding
by way of anal ogy and according to |logic and convenience,
just as Courts deal with any other rule of the common |aw.
The | earned Lord on the basis of ‘the discussion of case |aw
on the subject observes at p. 40:

"It is true that it has been observed that certain rules of
public policy have to be nmoul ded to suit now conditions of a
changing world : but that is true of the principles of
conmon | aw generally. | find it difficult to conceive that
in these days any new head of public policy could be
di scovered "

The observations of the aforesaid Law Lords define the
concept of public policy and lay down the limts of its
application in the nodern tines. In short, they state that
the rules of public policy are well-settled and the
function of the Courts is only to expound them -and apply
them to wvarying situations. Wile Lord Atkin does  not
accept Lord Hal shury’s dictumthat the categories of ~public
policy are «closed, he gives a warning that the doctrine
should be invoked only in clear cases in which the harm to
the public is substantially incontestable, Lord Thankerton
and Lord Wight seemto suggest that the categories of
public - policy are well-settled and what the Courts at best
can do is only to apply the same to new set of
circunst ances. Neither of them excludes the possibility of
evolving a new bead of public policy in a changing world,
but they could not conceive that under the exi sting
ci rcunmst ances any such head coul d be di scover ed.

Asquith, L. J., in Monkland v. Jack Barclay Ltd. (1)
restated the law crisply at p. 723:

"The Courts have again and again said, that where a contract
does not fit into one or other of these

(1) (21951) 1 Al E R 714.
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pi geon-holes but lies outside this charmed circle, the
courts should use extrene reserve in holding a contract to
be void as agai nst public policy, and should only do so when
the contract is incontestably and on any view ininmcal to
the public interest "

The I ndi an cases al so adopt the same view. A division bench
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of the Bonbay Hi gh Court in Shrinivas Das Lakshm narayan v.
Ram Chandra Ranr attandas observed at p. 20:

“ It is no doubt open to the Court to hold that the
consi deration or object of an agreenent is unlawful on the
ground that it is opposed to what the Court regards as
public policy. This is laid down in section 23 of the
Indian Contract Act and in India therefore it cannot be
affirmed as a matter of law as was affirnmed by Lord Hal sbury
in Janson v. Driefontein Consolidated Mnes, Limted (1902
A. C. 484 at p. 491) that no Court can invent a new head of
public policy, but the dictumof Lord Davey in the same case
that " public policy is always an unsafe and treacherous
ground for legal decision " may be accepted as a sound
cautionary maxi min considering the reasons assigned by the
| earned Judge for his decision "

The same view is confirned in Bhagwant Genuji Grme
v. Gangabi san Rangopal (2) and Copi Tihadi v. Cokhei Panda
(3). The doctrine of public policy may be sumarized thus:

Public policy or ~the policy of the law is an illusive
concept; it-has been described as " untrustworthy guide ", "
variabl e —quality ", " uncertain one ", " unruly horse ",
etc. ; the primary duty of a Court of Lawis to enforce a

promi se which the parties have made and to uphold the
sanctity of contracts which formthe basis of society, but
in certain cases, the Court may relieve themof their duty
on a rule founded on what is called the public policy; for
want of better words Lord Atkin describes -that sonething
done contrary to public policy is a harnful thing, but the
doctrine is extended not only to harnful cases but also to
harnful tendencies; this doctrine of public policy is only a
branch of conmmon | aw, and,

(1) I.L.R (1920) 44 Bom 6. (2) |.L.R" 1941 Bom 71

(3) I.L.R 1953 Cuttack 558.
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just like any other branch of conmmon law, it is governed by
precedents; the principles have been crystallized under
different heads and though it is permissible for Courts to
expound and apply themto different situations, it should
only be invoked in clear and incontestable cases of harm to
the public; though the heads are not closed and though
theoretically it nmay be perm ssible to evolve a new head
under exceptional circunstances of a changing world, it is
advisable in the interest of stability of society not to
nake any attenpt to discover new heads in these days.

This leads us to the question whether in England or inIndia
a definite principle of public policy has been evolved or
recogni zed invalidating wagers. So far as England is
concerned, the passages fromtext-books extracted and the
decisions discussed in connection with the first ~ point
clearly establish that there has never been such a rule of
public policy in that country. Courts under the comon | aw
of England till the year 1845 enforced such contracts even
between parties to the transaction. They held that wagers
were not illegal. After the passing of the English Gam ng
Act, 1845 (8 & 9 Vict. c. 109), such contracts were declared
voi d. Even so; the Courts held that though a wagering
contract was void, it was not illegal and therefore an
agreement collateral to the wagering contract could be
enforced. Only after the enactnent of the Gaming Act, 1892
(55 Vict. c¢. 9), the collateral contracts also becanme
unenforceabl e by reason of the express words of that Act.
I ndeed, in sone of the decisions cited supra the question of
public policy was specifically raised and negatived by
Courts: See Thacker v. Hardy (1); Hyans v. Stuart King (2) ;
and M chael Jeffrey & Conpany v. Banford (3). It is
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therefore abundantly clear that the common |law of Engl and
did not recognize any principle of public policy declaring
wagering contracts ill egal

The | egal position is the same in India. The Indian Courts,
both before and after the passing of the Act

(1) (1878) L.R 4 QB. 685. (2) [1908] 2 K. B. 696

(3) (1949) 2 Al E. R 452
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21 of 1848 and al so after the enactnent of the Contract Act,
have held that the wagering contracts are not illegal and
the collateral contracts in respect of G. them are
enf or ceabl e. We have already referred to these in dealing

with the first point and we need not A, cover the ground
once again, except to cite a passage fromthe decision of
the Judicial Committee in Ramoll Thackoorseydass V.
Sooj umul | Dhondrmul | (1), which is directly in point. Their
Lordships in considering the applicability of the doctrine
of public policy to awagering contract observed at p. 350:

" We are of opinion, that, although, to a certain degree, it
m ght create a tenptation to do what was wong, we are not
to presune that the parties would commt a crinme; and as it
did not interfere with the performance of any duty, and as
if the parties were not induced by it to commt a crine,
neither the interests of individuals or of the Governnent
could be affected /by it, we cannot say that it is contrary
to public policy."

There is not a single decision after the above cited case,
whi ch was decided in 1848, up to the present day wherein the

Courts either declared wagering contracts as illegal or
refused to enforce any collateral contractin respect of
such wagers, on the ground of public policy. It may,

therefore, be stated without any contradiction ‘that the
conmon | aw of England in respect of wagers was followed in
India and it has always been held that such contracts,

though void after the Act of 1848, were not illegal. Nor
the legislatures of the States excepting Bonbay mnade any
attenpt to bring the lawin India in line wth that

obtaining in England after the Gaming Act, 1892. The
Contract Act was passed in the year 1872. At the tine of
the passing of the Contract Act, there was a Central -Act,
Act 21 of 1848, principally based on the English Ganmi ng Act,
1845. There was al so the Bonbay Wagers (Amendment) Act,
1865, amending the forner Act in terns anal ogous to~ those
| ater enacted by the Gam ng Act, 1892. Though t he Contract
(1) (1848) 4 M1.A 339.
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Act repealed the Act 21 of 1848, it did not incorporate in
it the provisions simlar to those of the Bonbay Act; nor
was any anendrment nmade subsequent to the passing  of the
Engl i sh Ganming Act, 1892. The |egislature nust be‘deened to
have had the know edge of the state of law in England, and,
therefore, we may assume that it did not think fit to  make
wagers illegal or to hit at collateral contracts. The
policy of lawin India has therefore been to sustain the
| egality of wagers.

The history of the law of ganbling in India would al so show
that though gaming in certain respects was controlled, it
has never been absolutely prohibited. The following are
some of the ganbling Acts in India: The Public Ganbling Act
(111 of 1867); The Bengal Public Ganbling Act (11 of 1867);
The Bonbay Prevention of Ganbling Act (IV of 1887); Madhya
Bharat Ganbling Act(LI of 1949); Madhya Pradesh Public
-Ganbling Act; Madras Gaming Act (111 of 1930); The Oissa
Prevention of Ganmbling Act (XVII of 1955); the Punjab Public
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Ganbling Act (111 of 1867); the Rajasthan Public Ganbling
Ordinance (Ordinance XLVIII of 1949) and the U P. Public
Ganbling Act. These Acts do not prohibit ganming in its
entirety, but aimat suppressing ganing in private houses
when carried on for profit or gain of the owner or occupier
t her eof and also gamng in public. Gam ng wi t hout
contravening the provisions of the said Acts is |[egal

Wherever the State intended to declare a particular form of

ganming illegal, it mude "an express statute to that effect:
See s. 29-A of the Indian Penal Code. In other respects,
gam ng and wagering are allowed in India. It is also conmon

know edge that horse races are allowed throughout India and
the State al so derives revenue therefrom

The next question posed by the |learned Counsel for the
appel l ant is whether under the H ndu Law it can be said that
ganbling contracts are held to be illegal. The | earned
Counsel relies upon the observations of this Court in The
State of  Bombay v. R M D,  Chamarbaugwala (1). The
guestion raised in that case was

(1) [1957] S.C.R 874.

443

whet her the Bombay Lotteries and Prize Conmpetition Contro
and Tax (Amendrment) Act of 1952 extending the definition of
" prize conmpetition ™ contained in s. 2(1)(d) of the Bonbay
Lotteries and Prize Competition Control and Tax Act of 1948,
so as to include prize conpetition carried on through
newspapers printed and published outside the State, was
constitutionally wvalid, It was contended, inter alia, that
the Act offended the fundanmental right of the respondents,
who were conducting prize conpetitions, under Art. 19(1) (Qg)
of the Constitution and also violated the freedomof inter-
State trade under Art. 301 thereof This Court held that the
ganbling activities in their very nature and essence were
extra commercium and could not either be trade or commerce
within the nmeaning of the aforesaid provisions and therefore
neither the fundamental right of the respondents under Art.
19(1)(g) or their right to freedomof interState trade under

Art. 301 is violated. |In that context Das, C. ~ J., has
col l ected al | the Hindu Law texts from Rig Veda,
Mahabharata, Manu, Brihaspati, Yagnhaval kya, etc., ~at pp
922-923. It is unnecessary to restate themhere, but it is

clear from those texts that H ndu sacred books condemed
ganbl i ng i n unanbi guous ternms. But the question is _whether
those anci ent text-books remain only as pious w shes of our
ancestors or whether they were enforced in the recent centu-
ries. Al the branches of the Hi ndu Law have not been
adm ni stered by Courts in India; only questions  regarding
succession, inheritance, marriage, and religi ous usages. and
institutions are decided according to the H ndu Law, -except
in so far as such law has been altered by |egislative
enactnment. Besides the matters above referred to, ‘there are
certain additional matters to which the Hi ndu Law is applied
to the Hindus, in some cases by virtue of express
legislation and in others on the principle of justice,
equity and good conscience. These matters are adoption

guardi anship, famly relations, wills, gifts and partition.
As to these matters also the Hindu Lawis to be applied
subject to such alterations as have been made by | egislative
enactmments: See Mulla' s Hindu Law, para.
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3, p. 2. In other respects the ancient H ndu Law was not
enforced in Indian Courts and it may be said that they
becane obsolete. Admittedly there, has not been a single
instance in recorded cases holding ganbling or wagering
contracts illegal on the ground that they are contrary to
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public policy as they offended the principles of ancient
H ndu Law. In the circumstances, we find it difficult to
inmport the tenets of Hi ndu Law to give a novel content to
the doctrine of public policy in respect of contracts of
ganm ng and wageri ng.

To sunmarize: The comon | aw of England and that of India
have never struck down contracts of wager on the ground of
public policy ; indeed they have al ways been held to be not
illegal notwi thstanding the fact that the statute declared
themvoid. Even after the contracts of wager were declared
to be void in England, collateral contracts were enforced
till the passing of the Gam na Act of 1892, and in India
except in the State of Bonbay, they have been enforced even
after the passing of the Act 21 of 1848, which was

substituted by s. 30 of the Contract Act. The nora
prohibitions in H ndu Lawtexts against ganbling were not
only not legally enforced but-were allowed to fall into
desuet ude. In practice, though ganbling is controlled in
specific matters, it has not been declared illegal and there
is no law declaring wagering illegal. |ndeed, sonme of the
ganbl i ng —practices are a perennial source of income to the
St ate. In the circunstances it is not -possible to hold

that there is any definite head or principle of public
policy evolved by Courts or |aid down by precedents which
would directly apply to wagering contracts. Even if it s
perm ssible for Courts to evolve a new head of public policy
under ext raordi nary ci rcunst ances gi ving rise to
i ncontestabl e harmto the society, we cannot say that wager
is one of such instances of exceptional gravity, for it has
been recogni zed for centuries and has been tolerated by the
public and the State alike. If it has any such tendency, it
is for the legislature to make a |law prohibiting such
contracts and declaring themillegal and not for this Court
to resort to judicial |egislation
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Re. Point 3-lImorality: The argunent under this head is
rather broadly stated by the (learned Counsel /for the
appel l ant. The | earned counsel attenpts to draw an anal ogy
from the Hndu Law relating to the doctrine of pious
obligation of sons to discharge their father”s debts and

contends that what the Hi ndu Law considers to be immoral in
that context may appropriately be applied to a case under s.
23 of the Contract Act. - Neither any authority is cited nor

any legal basis is suggested for inporting the doctrine  of
H ndu Law into the domain of contracts. Section 23 of the
Contract Act is inspired by the common | aw of England and it
woul d be nmore useful to refer to the English Law than to the
Hi ndu Law texts dealing with a different matter. Anson in
his Law O Contracts states at p. 222 thus :

" The only aspect of immorality with which Court of Law have

dealt is sexual imorality............. ." Hal sbury in his
Laws of England, 3rd Edn., Vol. makes a similar statenent,
at p. 138:

A contract which is made upon an inmoral consideration  or
for an imuoral purpose is unenforceable and there is  no

distinction in this respect between imoral and illega
contracts. The immrality here alluded to is sexua
imorality.”

In the Law of Contract by Cheshire and Fifoot, 3rd Edn., it

is stated at p. 279:
" Athough Lord Mansfield laid it dowmm that a contract

contra bonos nores is illegal, the lawin this connection
gives no extended nmeaning to norality but concerns itself
only with what is sexually reprehensible.” In the book on

the Indian Contract Act by Pollock and Mulla it is stated at
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p. 157:

" The epithet " imoral points, in |l egal usage, to conduct
or purposes which the State, though disapproving them is
unabl e, or not advised, to visit with direct punishnent."
The | earned authors confined its operation to acts which are
considered to be imoral according to the standards of
imorality approved by Courts. The case |aw both in England
and India confines the operation of the doctrine to sexua
immorality. To cite
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Only some instances: settlenents in consideration of
encubi nage, contracts of sale or hire of things to be used
in a brothel or by a prostitute for purposes incidental to
her profession, agreenents to pay noney for future illicit
cohabi tati on, prom ses in regard to marri age for
consi deration, or contracts facilitating divorce are al
held to be void onthe ground that the object is imoral

The word " inmmoral is a wery conprehensive wor d.
ordinarily it takes in every aspect of personal conduct
deviating fromthe standard norns of life. It may also be
said that what is repugnhant to good conscience is inmoral
Its varying content depends upon time, place and the stage
of «civilization of ~a particular society. In short, no
uni versal standard  can be |laid down and any |law based on
such fluid concept defeats its own purpose. The provisions
of s. 23 of the Contract Act indicate the |legislative

i ntention to gi ve it a restricted nmeani ng. Its
juxtaposition wth ‘an equally illusive concept, public
policy, indicates ‘that it is usedin a restricted sense;

otherwi se there would be overlapping of the two. concepts.
In its wde sense what is inmmoral may be against public

policy, ’'for public policy covers political, social and
econom ¢ ground of obj ection. Deci-ded cases and
authoritative text-book’ witers, therefore, confined it,
with every justification, only to sexual imorality. The
other - Ilimtation inposed on the word by the statute,
nanely, " the court regards it asimmoral ", brings out the
idea that it is also a branch of the common law like the

doctrine of public policy, and, therefore, ~should be
confined to the Principles recognized and settled by Courts.

-Precedents confine the said concept only to sexual inmora-
ity and no case has been brought to our notice where it has
been applied to any head other than sexual inmmorality. In

the circumstances, we cannot evolve a new head so as to
bring in wagers within its fold.

Lastly it is contended by the I|earned Counsel for the
appel  ant that wager is extra-comercium and therefore there
cannot be in |l aw partnership for wager wthin the nmeaning of
s. 4 of the Partnership Act; for partnership under /that
section is relationship between
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persons who have agreed to share the profits of a business.
Reliance is placed in respect of this contention on the
decision of this Court in The State of Bonmbay v. R M D.
Chamar baugwal a (1). This question was not raised in the
pl eadi ngs. No issue was framed in respect of it. No such
case was argued before the | earned Subordi nate Judge or in
the High Court; nor was this point raised in the application
for certificate for leave to appeal to the Supreme Court
filed in the H gh Court. Indeed, the |earned Advocate
appearing for the appellant in the Hi gh Court stated that
his client intended to raise one question only, nanely,
whet her the partnership formed for the purpose of carrying
on a business in differences was illegal within the nmeaning
of s. 23 of the Contract Act. Further this plea was not
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specifically disclosed in the statenent of case filed by the
appellant in this Court. |If this contention had been raised
at the earliest point of time, it would have been open to
the respondents to ask for a suitable amendnent of the
plaint to sustain their claim |In the circunstances, we do
not think that we could wth justification allow the
appellant to raise this new plea for the first tine before
us, as it would cause irreparable prejudice to t he
respondents. W express no opinion on this point.

For the foregoing reasons we nmust hold that the suit
partnership was not unlawful within the meaning of s. 23 of
the I ndian Contract Act.

In the result, the appeal fails and is dism ssed with costs.
Appeal dism ssed

(1) [1957] S.C.R 874.
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