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ACT:

Constitution of India, arts. 19(1)V), 25, 26, 27-Madras
H ndu Rel'igious and Charitable Endownents Act, 1951 (Madras
Act Xl X of 1951), ss. 21,-30(2), 31, 55, 56 and 63 to 69,
76--VWether wultra vires the Constitution-- Wrd "property"
in art. 19(1)(f) neaning of--Tax and fee, rmeaning of-
Di stinction between.

HEADNOTE

Hel d, that ss. 21, 30(2), 31, 55, 56 and 63 to 69 of the
Madras Hindu Religious and Charitabl e Endowrents Act, 1951
(Madras Act XI X of 1951) are ultra vires arts. 19(1)(f), 25
and 26 of the Constitution of India.

Section 76(1) of the Act is void as 'the provision relating
to the paynent of annual contribution contained init is a
tax and not a fee and so it was beyond the |legislative
conpetence of the Madras State Legislature to enact such a
provi si on.

That on the facts of the present case the Jinposition
under a. 76(1l) of the Act, although it is a tax, does not
come within the latter part of art. 27 because the object of
the contribution under the section is not the fostering or
preservation of the H ndu religion or any denom nati on under
it but the proper admnistration of religious trusts and
institutions wherever they exist.

130
1006

The word " property " as used in art. 19(1)(f) of the
Constitution should be given a |liberal and wi de | connotation
and should be extended to all well-recognized types of
interest which have the insignia or characteristics of
proprietary right.

The ingredients of both office and property, of | duties
and personal interest are blended together in the rights-of
a Mahant and the Mahant has the right to enjoy this property
or beneficial interest so long as he is entitled to hold his
office. Therefore he is entitled to claimthe protection of
art. 19(1)(f).

A tax is a compulsory exaction of noney by public
authority for public purposes enforceable by law and is not
payment for services rendered.

It is not possible to fornulate a definition of fee that
can apply to all cases as there are various kinds of fees.
But a fee may generally be defined as a charge for a specia
service rendered to individuals by sone governnental agency.
The anount of fee levied is supposed to be based on the
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expenses incurred by the Governnent in rendering the
service, though in many cases such expenses are arbitrarily
assessed.

The distinction between a tax and a fee lies primarily
inthe fact that a tax is levied as part of a comon burden,
while a fee is a paynent for a special benefit or
privilege."

Scope of arts. 25 and 26 di scussed.
Meaning of the term " WMathadhipati " and religion
expl ai ned.

Vidya Varuthi v. Balusam (48 |I.A. 302), Mnahar v.
Bhupendra (60 Cal. 452), Ganesh v. Lal Behary (63 |.A 448),
Bhabatarini v. Ashdlata (70 I.A 57), Angurbala v. Debabrata
([1951] S.C.R 1125), Davis v. Benson, (133 U.S. 333), The
State of West Bengal v. Subodh Gopal Bose (civil Appeal No.
107 of 1952 decided by the Suprene Court on the 17th
Decenmber, 1953), Adel aide Company v. The Commonwealth (67
C.L.R 116, 127), Mnersville School District, Board of
Education etc. v. Gobitis (310 U.S. 586), Wst Virginia
State Board of Education v. Barnette (319 U S. 624), Mirdock
v. Penissyl-vania (319 U S. 105), Tones v. Qpelika (316 U.S.
584), Matthew s V. Chicory Marketing Board (60 C. L.R 263,
276), Lower Mainland Dairy v. Crystal Dairy Ltd. ([1933]
A.C. 168) referred to.

(Findlay Shirras /on Science of Public Finance, Vol. I. p.
203).

JUDGVENT:

ClVIL APPELLATE JURI SDICTION: -Civil Appeal No. 38 of 1953.
Appeal under article 132(1) of the Constitution of India

from the Judgnment and Order dated the 13th Decenber, 1951

of the Hgh Court of Judicature, MNadras, in G vi
M scel | aneous Petition No. 2591 of 1951
1007

V.K. T. Chari, Advocate-General of Madras (B. Ganapat hy
lyer, with him for the appell ant.

B. Somayya and C.R Pattabhi- Raman (T. Krishna Rao
and MS..K Sastri, with them for the respondent.

T. N. Subramania |Iyer, Advocate-Ceneral of Travancore-
Cochin (T. R Bal akrishna Iyer and Sardar Bahadur wi th him
for the Intervener (State of Travancor, Cochin).

1954. WMarch 16. The Judgnent of the Court was delivered by

MUKHERJI A J.-This appeal is directed agai nst a judgnent
of a Division Bench of the Madras Hi gh Court, dated the 13th
of Decenber, 1951, by which the | earned Judges allowed &
petition, presented by the respondent under article 226 of
the Constitution, and directed a wit of prohibition to
i ssue in his favour prohibiting the appel | ant from
proceeding with the settlenent of a scheme in connection
with a Mith, known as the Shirur Mth, of which the

petitioner happens to be the head or superior. It rmay be
stated at the outset that the petition was filed at a tine
when the Madras Hi ndu Religion Endowrents Act (Act |l of

1927), was in force and the wit was prayed for against the
H ndu Rel i gi ous Endowrents Board constituted under that Act,
which -was the predecessor in authority of the present
appel  ant and had initiated proceedings for settlenment of a
schene against the petitioner under section 61 of the said
Act .

The petition was directed to be heard along with two
other petitions of a sinmilar nature relating to the tenple
at Chidambaramin the district of South Arcot and questions
were raised in all of themregarding the validity of Madras
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Act 11 of 1927, hereinafter referred to as the Earlier Act.
Wiile the petitions were still pending, the Mdras Hi ndu
Rel i gi ous and Charitabl e Endowrents Act,, 1951 (hereinafter
called the New Act), was passed by the Madras Legislature
and came into force on the 27th of August, 1951. In view of
the Earlier Act being replaced by the new one,, |eave was
given to all the petitioners to anend their petitions and
chall enge the validity of the. New Act as well.

1008

Under section 103 of the New Act, notifications, orders and
acts under the Earlier Act are to be treated as
notifications, orders and acts issued, nmade or done by the
appropriate, authority under the correspondi ng provisions of
the New Act, and in accordance with this -provision, the
Conmi ssi oner, Hi ndu Religious Endownrents, Madras, who takes
the place of the President,  "Hi ndu Religious Endowrents
Board under the Earlier Act, was added as a party to the
pr oceedi ngs.

So far ~‘as the present appeal is concerned, the nateria
facts may be shortly narrated as follows: The Math, known as
Shirur Math, —of which the petitioner is the superior or
Mat hadhi pati, is one of the eight Maths situated at Udipi in
the district of South Kanara and they are reputed to have
been founded by Shri Madhwacharya, the well-known exponent
of dualistic theismin the H ndu Religion. Besi des these
ei ght Maths, each one of which is presided over by a Sanvas
or Swami, there exists another ancient religious institution
at Udi pi, known' as Shri Krishna Devara Mat h, al so
est abl i shed by Madhwacharya which i's supposed to contain an
i mage of God Krishna originally made by Arjun and
m racul ously obtained froma vessel wecked at the coast of
Tul ava. There is no Mathadhipati in the Shri Krishna Math
and its. affairs are managed by the superiors of the other
eight Maths by turns and the customis that the Swani of
each of these eight Maths presides over the Shri | Krishna
Math in turn for a period of two years in every  sixteen
years. The appointed tine of change in the headship of the
Shri Krishna Math is the occasion of a great festival, known
as Pariyayam when a vast concourse of devotees  gather at
Udi pi fromall parts of Southern India, and an anci ent usage
i nposes a duty upon the Mathadhipati to feed every Brahmn
that comes to the place at that tine.

The petitioner was installed as Mathadhipati in the
year 1919, when he was still a mnor, and he assuned
managenent after comi ng of age sone tine in 1926. At that
time the Math was heavily in debt. Between 1926 and 1930
the Swam succeeded in clearing off a large portion of the
debt. In 1931, however, cane the
1009
turn of his taking over nanagenent of the Shri Krishna Math
and he had had to incur debts to neet the heavy expenditure
att endant on the Pariyayam cerenonies, The financi a
position inmproved to sone extent during the vyears that
foll owed, but troubles again arose in 1946, which was the
year of the second Pariyayamof the Swam. Owing to
scarcity and the high prices of combdities at that tineg,
the Swam had to borrow noney to neet the expenditure and
the debts mounted up to nearly a | akh of rupees. The Hi ndu
Rel i gi ous Endowrents Board, functioning under the Earlier
Act of 1927, intervened at this stage and in exercise of its
powers under section 61 -A of the Act called upon the Swam
to appoint a conmpetent manager to nanage the affairs of the
institution. The petitioners case is that the action of the
Board was in stigated by one Lakshm narayana Rao, a | awer
of Udi pi, who wanted to have control over the affairs of the
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Math. It appears that in pursuance of the direction of the
Board, one Sripath Achar was appoi nted an agent and a Power
of Attorney was executed in his favour on the 24th of
Decenmber, 1948. The agent, it is alleged by the petitioner
wanted to have his own way in all the affairs of the Math
and paid no regard whatsoever to the wi shes of the Mhant.
He did not even submt accounts to the Mhant and
deliberately flouted his authority. In this state of
affairs the Swani,, on the 26th of Septenber, 1950, served a
notice wupon the agent terminating his agency and calling
upon himto hand over to the Mathadhipati all account papers
and vouchers relating to the institution together with the
cash in hand. Far fromconplying with this denmand, the
agent, who was supported by the aforesaid Lakshm narayans
Rao, questioned the authority of the Swanmi to cancel his
agency and threatened that he would refer the natter for
action to the Board. On the 4th of COctober, 1950, the
petitioner filed a suit against the agent in the Sub, Court
of South Kanara for recovery of the account books and ot her
articles belonging to the Math, for rendering an account of
the nmanagenent and al so for an-injunction restraining the
said agent frominterferingwith the affairs of the Math
under col our of the

1010
authority conferred by the Power of Attorney which the
plaintiff had cancel | ed. The sai d Sri path Achar

anticipating this suit filed an application to the Board on
t he 3rd of Cctober, 1950, conplaining agai nst t he
cancel l ati on of the Power of Attorney and his nmanagement of
the Math. The Board on the 4th COctober, 1950, issued a
notice to the Swam proposing to inquire into the matter on
the 24th of COctober following at 2 p.m _at Mdras and
requesting the Swam either to apppear in person or by a
pl eader. To this the Swami sent a reply on 21st Cctober,
1950, stating that the subject-matter of the very  enquiry
was before the court in the original suit filed by him and
as the matter was sub judice the enquiry should be put off.
A copy of the plaint filed in that suit was also sent  al ong
with the reply. The Board, it  appears, dropped that
enquiry, but wi thout waiting for the result of the suit,
initiated proceedings suo moto under section 62 of the
Earlier Act and issued a notice upon the Swam on the 6th of
Novenber, 1950, stating that it had reason to believe that
the endowrents of the said Math were being n snmanaged and
that a schenme should be framed for the adnministration of its
affairs. . The notice was served by affixture on the Swam

and the 8th of Decenmber, 1950, was fixed as the date of
enquiry. On that date at the request of the counsel for the
Swami, it was adjourned to the 21st of Decenber, . follow ng.
On the 8th of Decenber, 1950, an application was filed on
behalf of the Swam praying to the Board to -issue a
direction to the agent to hand over the account papers and
ot her docurents, w thout which it was not possible for him
to file his objections As the | awer appearing for the Swani

was unwel |, the natter was again adjourned till the 10th  of
January, 1951. The Swanmi was not ready with his objections
even on that date as his |awer had not recovered from his
illness and a tel egramwas sent to the Board on the previous
day requesting the latter to grant a further adjournment.
The Board did not accede to this request and as no
explanation was filed by the Swani, the enquiry was closed
and orders reserved upon it. On the 13th of January, 1951

the Swami, it appears sent a witten

1011

explanation to the Board, which the latter admittedly
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received on the 15th On the 24th of January, 1951, the Swam
received a notice fromthe Board stating inter alia that the
Board was satisfied that in the,, interests of proper
admi ni stration of the Mth and its endowrent s, t he
settlenent of a scheme was necessary. A draft schene was
sent along wth the notice and if the petitioner had any
objections to the same, he was required to send in his
obj ections on or before the 11th of February, 1951, as the.
final order regarding the scheme would be made on the 15th
of February, 1951. On the 12th of February, 1951, the peti-
tioner filed the petition, out of which this appeal arises,
in the Hgh Court of Midras, praying for a wit of
prohibition to prohibit the Board fromtaking further steps
inthe mtter of settling a schenme for the admi nistration of
the Math. It was alleged inter alia that the Board was
actuated by bias against the petitioner and the action taken
by it with regard to the settling of a scheme was not a bona

fide act  at all. The main contention, however, was that
havi ng regard to the fundanental rights guaranteed under the
Consti tution in matters of religion and religious
institutions bel ongi ng to particul ar religi ous

denom nations, the lawregulating the framing of a schene
interfering with the management of the Math and its affairs
by the Mathadhipati® conflicted with the provisions of art-
icles 19(1) (f) and 26 of the Constitution and was hence
void wunder article 13. It was alleged further that the
provi sions of the Act were discrimnatory in-their character
and of fended against ‘article 15 of the Constitution. As has
been stated al ready, after the New Act cane into force, the
petitioner was allowed to end his petition and the attack
was now directed agai nst the constitutional validity of the
New Act which replaced the earlier |egislation
The | earned Judges, who heard the petition, went into the

matter with elaborate fullness, both onthe constitutiona
questions involved in it as well as onits nmerits. On the
nerits, it was held that in the circunstances of the -case
the action of the Board was a perverse exercise of its
jurisdiction and that it should
1012
not be allowed to proceed in regard to the settlenent of the
schene. On the constitutional issues raised in the case, the
| ear ned Judges pronounced quite a nunber of sections of the
New Act to be ultra vires the Constitution by reason of
their being in conflict with the fundanental rights of the
petitioner guaranteed under articles 19(1)(f), 25, 26 and 27
of the Constitution. |In the result, the rule nisi issued on
the petition was made absol ute and the Conm ssioner, Hi ndu
Rel i gi ous Endownents, Madras, was prohibited from proceedi ng
further with the framing of a schene inregard to the
petitioner’s Math. The Commi sioner has now conme up on
appeal before us on the strength of a certificate granted by
the H gh Court under article 132(1) of the Constitution

The |earned Advocate-General for Madras, who appeared
in support of the appeal, confined his argunments excl usively
to the constitutional points involved in this case.
Al t hough he had put in an application to. urge grounds other
than the constitutional grounds, that application was not
pressed and he did not challen the findings of fact wupon
whi ch the High Court based its decision on the nerits of the
petition. The position, therefore, is that the order of the
H gh Court issuing the wit of prohibition against the
appel l ant nust stand irrespective of the decision which we
light arrive at on the constitutional points raised before
us.

It is not disputed that a State Legislature is conpetent
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to enact laws on the subject of religious and charitable
endowrents, which 1is covered by entry 28 of List Il in
Schedule VI of the Constitution. No guestion of
| egi sl ative i nconpetency on the part of t he Madr as
Legislature to enact the legislation in question has been
raised before us wth the exception of the provision

relating to payment of annual contribution contained in
section 76 of the inpugned Act. The argunent that has been
advanced is, that the contributionis in reality a tax and
not a fee and consequently the State Legislature had no
authority to enact a provision of this character. W will
deal with this point separately later on. Al the other
poi nts canvassed

1013

before us relate to the constitutional validity or otherw se
of the several provisions of the Act which have been held to
be invalid by the H gh Court of Madras on grounds of their
being /in conflict with the fundanental rights guaranteed
under articles 19(1) (f), 25, 26 and 27 of the Constitution

In order to appreciate the contentions that have been
advanced —on these heads by the |learned counsel on both
sides, it may be convenient to refer briefly to the schene
and the salient provisions of the Act.

The object of the legislation, as indicated in the
preanble, is to anend and consolidate the law relating to
the administration /and governance of Hi ndu religious and
charitable institutions and endowrents in- the State of
Madr as. As compared with the Earlier Act, 'its scope is
wider and it can be made applicable to purely charitable
endowrents by proper notification under section .3 of the
Act . The Earlier Act provided for supervision of H ndu
religious endowrents through a statutory body known as the
Madras Hindu religi ous Endowrents Board. The New 'Act has
abol i shed this Board and the adm nistration of religious and
charitable institutions has been vested practically in a
departnent of the CGovernnent, at the head of which is the
Conmi ssi oner. The powers of the Commi ssioner and/ of the
ot her authorities under himhave been enunerated in Chapter
Il of the Act. Under the Conmissioner are the Deputy
Commi ssi oners, Assistant Conmissioners-and Area Conmittees.
The Comm ssioner, with the approval of the Governnent, has
to divide the State into certain areas and each area is
placed in charge of a Deputy Conmm ssioner, to whom the
powers of the Comm ssioner can be del egated. The State has
also to be divided into a nunmber of divisions and an
Assistant Conmissioner is to be placed in charge of each
di vi si on. Bel ow t he Assistant Comm ssioner, there will be
an Area Conmittee in charge of all the tenples situated
within a division or part of a division. Under section 18,
the Conmi ssioner is enpowered to exam ne the records of any
Deput y Conmi ssi oner, Assistant Conmi ssioner, or Area
Conmittee, or of any trustee not being the trustee
131
1014
of a, Math, in respect of any proceedi ng under the Act, to
satisfy hinself as to the regularity, correctness, or

propriety of any decision or order. Chapter 11l contains
t he gener al provi si ons relating to al | religious
institutions. Under section 20, the admnistration of
rel i gi ous endownent s is pl aced under the gener a

superintendence and control of the Comm ssioner and he is
enpowered to pass any orders which may be deened necessary
to ensure that such endowrents are properly administered and
their incone is -duly appropriated for the purposes for
which they were founded or exist. Section 21 gives the
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Conmi ssioner, the Deputy and Assistant Conmm ssioners and
such other officers asnay be authorised in th is behalf, the
power to enter the premses of any religious institution or
any place of worship for the purpose of exercising any power
conferred, or discharging any duty inposed, by or under the

Act . The only restriction is that the officer exercising
the power nust be a H ndu. Section 23 nakes it obligatory
on the trustee of a religious institution to obey all |awfu

orders issued wunder the provisions of this Act by the
CGovernment, the Comm ssioner, the Deputy Conmi ssioner, the
Area Conmittee or the Assistant Comm ssioner. Section 24
lays down that in the administration of the affairs of the
institution, a trustee should use as nmuch care as a man of
ordinary prudence would use in the managenent of his own
affairs. - Section 25 deals wth the preparation of
registers of all religious.institutions and section 26
provides for the-annual verification of such registers.
Section 27 inposes a-duty on the trustee to furnish to the
Conmi ssi oner ~such ~accounts, returns, reports and other
i nfornmati'on-as the Conmi ssioner may require. Under section
28, power -is given to the Commi ssioner or any other officer

authorised by him to-inspect all novable and inmovable
properties appertaining to a religious institution. Section
29 forbids alienation of -all inmovable properties belonging
to the trust, except l'eases for a termnot exceeding five
-,,ears, without the Sanction of the Comn ssioner. Secti on

30 lays down that although a trustee may incur expenditure
for making arrangenents for securing the health and

1015

confort of pilgrims, worshippers and other people, when
there is a surplus |left after making adequate provision for
purposes specified in section 79(2), he shall be guided in
such matters by all genera or special instructions which he
may receive fromthe Commissioner or the Area Conmittee.
Section 31 deals with surplus funds which the trustee may
apply wholly or in part with the permssion in witing, of
the Deputy Conmm ssioner for any of the purposes specified in
section 59(1). Chapter 1V deals specifically wth Maths.
Seetion 52 enunerates the grounds on which a suit would Ilie
to renpve a trustee. Section 54 relates to what is called "
dittam " or scale of expenditure. The trustee has got to
submit to the Commi ssioner proposals for fixing the "dittant
and the amounts to be allotted to the various objects
connected with the institution. The proposals are to be

published and after receiving suggestions, if  any,  from
per sons interested in the instution, they woul d be
scrutini sed by the Commissioner. |f the Conm ssioner thinks

that a nodification is necessary, he shall subnmit the  case
to the Governnent and the orders of the Government would be
final. Section 55 enpowers the trustee to spend at his
di scretion and for purposes connected with the “Math the
"Pat hakani kas " or gifts made to himpersonally, but he is
required to keep regular accounts of the receipts and
expenditure of such personal gifts. Under section 56, the
Conmi ssioner is enmpowered to call upon the trustee to
appoint a nanager for the admnistration of the secular
affairs of the institution and in default of such
appoi ntnent, the Conmm ssioner nay nake the appointnent
hi nsel f. Under section 58, a Deputy Conmi ssioner is
conpetent to frane a scheme for any religious institutions
if he has reason to believe that in the interests of the
proper admnistration of the trust any such schene is
necessary. Sub-section (3) of this section provides that a
schenme settled for a Math nay contain inter alia a provision
for appointment of a paid executive officer professing the
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Hi ndu religion, whose salary shall be paid out of the funds-
of the institution. Section 59 nmmkes provision for
application of the "cy pres" doctrine when the specific
1016

objects of the trust fail. Chapter VI of the Act, which
conpri ses sections 63 to 69, deals with the notification of
religious institutions. Areligious institution my be

notified in accordance with the provisions laid down in this
chapter. Such notification remains in force for five years
and the effect of it is to take over the administration and
vest it in an executive officer appointed by t he
Conmi ssioner. Chapter VII deals with budgets, accounts and
audit and Chapter VIII relates to finance. Section 76 of
Chapt er VIIl makes it conmpulsory for al | religious
institutions to pay annually to t he CGover nirent a
contribution not exceeding 5 per cent. of their incone on
account of the services rendered to themby the Covernment
and their officers functioning under this Act. Chapter [IX
is not material for our purpose, and Chapter X deals wth
provi sions of a mscellaneous nature. Section 89 in Chapter
X prescribes the penalty for refusal by a trustee to conply
with the provisions of the Act. Section 92 |ays down that
nothing contained inthe Act shall be deened to confer any
power or. inpose any duty in contravention of the rights
conferred on any religious denom nation under clauses (a),
(b) and (c) of article 26 of the Constitution. Section 99
vests a revisional jurisdiction in the Government to cal
for and exami ne the records of the Commi ssioner and other
subordinate authorities to satisfy thenselves as to the
regularity and propriety of any proceeding taken or any
order or decision nade by them These, in brief, are the
provi sions of the Act material for our present purpose.

The | earned Judges of the Hi gh Court have taken the view
that the respondent as Mat hadhi pati~ has certain well defined
rights in the institution and its endownents which could be
regarded as rights to property w thin the meaning of article
19(1)(f) of the Constitution. The provisions of the Act to
the extent that they take away or unduly restrict the / power
to exercise these rights are not reasonable restrictions
within the neaning of article 19(5) and nust consequently be
held invalid. The H gh Court has held in the second place
that the respondent, as the head and
1917
representative of a religious institution, has a right
guaranteed to himunder article 25 of the ~Constitution to
practise and propagate freely the religion of which he and
his followers profess to be adherents. This right, in the
opi nion of the Hi gh Court, has been affected by some of the
provisions of the Act. The Hi gh Court has held further that
the WMath in question is really an institution belonging to

Sivalli Brahmins, who are a section of the followers of
Madhwacharya and hence constitutes a religious denonination
within the neaning of article 26 of the Constitution. Thi s

religi ous denom nati on has a fundanmental right under article
26 to manage its own affairs in matters of religion through
the WMathadhipati who is their spiritual head and superior

and those provisions of the Act, which substantially take
away the rights of the Mathadhipati in this respect, anount
to violation of the fundamental right guaranteed under
article 26. Lastly, the H gh Court has. held that the
provi sion for conpul sory contribution made in section 76 of
the Act conmes within the mschief of article 27 of the
Constitution. This last point raises a wide issue and W
propose to discuss it separately later on. So far as the
other three points are concerned, we will have to exam ne
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first of all the general contentions that have been raised
by the | earned Attorney-General, who appeared for the Union
of India as an intervener in this and other connected cases,
and the questions raised are, whether these articles of the
Constitution are at all available to the respondent in the
present case and whether they give him any protection
regarding the rights and privileges, of the infraction of
whi ch he conpl ai ns.

As regards article 19(1)(f) of the Constitution, the
guestion that requires consideration is, whether t he
respondent as Mathadhipati has a right to property in the
| egal sense,, in the religious institution and its
endowrents which would enable himto claimthe -protection
of this article ? Aquestionis also fornulated as to
whet her this article deals with concrete rights of property

at all ? So far as article 25 of the Constitution is
concerned, the point raised is, whether this
1018

article which, it is said, is intended to protect religious
freedom ‘only so far as individuals are concerned, can be
i nvoked in favour of an institution or O ganisation ? Wth
regard to article 26, the contention is that a Math does not
cone within the description of a religious denom nation as
provided for in the article and even if it does, what cannot
be interfered with/is its right to manage its own affairs in
matters of religion only and nothing else. It is said, that
the word it religion ", as used in this article, should be
taken in its strict etynol ogical sense as distinguished from
any kind of secular activity which may be connected in some
way with religion on but does not forman essential part of
it. Ref erence is nade in this connectionto clause (2)(a)
of article 25 and clause (d) of article 26. W will take up
these points for consideration one after another

As regards the -property rights of a Mathadhipati, it may
not be possible to say in view of the pronouncenents of the
Judi cial Committee, which have been-accepted as good law in
this country ever since 1921, that a Mathadhi pati holds the
Math property as a lifetenant or that his position is
simlar to that of a Hindu wi dow in respect to her husband’s
estate or of an English BishoP hol ding a benefice. He is
certainly not a trustee in the strict sense. He may be, as
the Privy Council (1), says, a manager or custodi an, of ~the
institution who has to discharge the duties of a trustee and
is answerable as such; but he is not a nere manager and it
woul d not be right to describe Mahantship as a nere office."
A superior of a Math has not only duties to discharge in
connection with the endownent but he has a personal interest
of a beneficial character which is sanctioned by custom and
is much larger than that of a Shebait in the debutter
property. It was held by a Full Bench of the Calcutta High
Court(2), that Shebaitship. itself is property, “and this
deci si on was approved of by the Judicial Conmittee in Ganesh
v Lal Behary(3), and again in Bhabatarini v. Ashal ata(4).

(1) Vide Vidya Varuthi v. Balusam, 48 I. A 302

(2) Vide Mnahai v. Bhupendra, 60 Cal. 452.

(3) 63 1.A 448.

(4) 70 1.A 57.
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The effect of the first two decisions, as the Privy Counci
pointed out in the |ast case, was to enphasise the propriet
ary elenent in the Shebaiti right and to show that though in
some respects an anomaly, it was an anonaly to be accepted
as having been adnitted into Hindu ,law froman early date.
This view was adopted in its entirety by this court in
Angurbala v. Debabrata (1), and what was said in that case
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in respect to Shebaiti right could, with equal propriety, be
applied to the office of a Mahant. Thus in the conception
of Mahantship, as in Shebaitship, both the elenents of
office and property, of duties and personal interest are
bl ended t oget her and neither can be detached fromthe other
The personal or beneficial interest of the Mahant in the
endowrents attached to an institution is manifested in his
| arge powers of disposal and adnministration and his right to
create derivative tenures in respect to endowed properties;
and these and other rights of a simlar character invest the
office of the Mahant with .the character of proprietary
right which, though anomal ous to some extent, is still a
genuine legal right. It is true that the Mahantship is not
heritable |ike ordinary property, but that is because of its
peculiar nature and the fact that the office is generally
hel d by an ascetic, whose connection with his natural famly
bei ng conpletely cut of, the ordinary rules of succession do
not apply.

There /is no reason why the word "property", as wused in
article 19(1) (f) of the Constitution, should not be given a
i beral and wide connotation and should not be extended to
those well recognised types of interest which have the
insignia or characteristics of proprietary right. As said
above, the ingredients  of both office and property, of
duties and personal interest are blended together in the
rights of a Mahant jand the Mahant has the right to enjoy
this property or beneficial interest so long as he is
entitled to hold his office. To take away this beneficia
interest and | eave himnerely tothe discharge of his duties
would be to destroy his character as a Mhant altogether
It is true that the beneficial interest which he enjoys is
appurtenant to his duties
(1) [1951] S.C. R 1125.

1020

and as he is in charge of a public institution, reasonable
restrictions can always be placed upon his rights in the
interest of the public. But the restrictions wuld cease to
be reasonable if they are calculated to nake him ‘unfit to
di scharge the duties which he is called upon to - discharge.
A Mahant’'s duty is not sinply to manage the tenporalities of
a Math. He is the head and superior of spiritual fraternity
and the purpose of Math is to encourage and foster spiritua
training by nmai ntenance of a conpetent |line of teachers who
could inpart religious instructions to the disciples -and
followers of the Math and try to strengthen the doctrines of
the particular school or order, of which they profess to be

adherents. Thi s pur pose cannot be served i f t he
restrictions are such as would bring the Mathadhi pati . down
to the level of a servant under a State departnent. It is

from this standpoint that the reasonabl eness of t he
restrictions shoul d be judged.

A point was suggested by the I|earned AttorneyCenera
that as article 19(1) (f) deals only with the natural rights
inherent in a citizen to acquire, hold and dispose  of
property in the abstract without reference to rights to —any
particul ar property, it can be of no real assistance to the
respondent in the present case and article 31 of the
Constitution, which deals with deprivation of property, has
no application here. In the case of The State of West
Bengal v. Subodh CGopal Bose(ll) (G vil Appeal No. 107 of
1952, decided by this court on the 17th Decenber, 1953), an
opi nion was expressed by Patanjali Sastri C. J. that article
19(1) (f) of the Constitution is concerned only with the
abstract right and capacity to acquire, hold and di spose of
property and that it has no relation to concrete property
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rights. This, it nay be noted, was an expressi on of opinion
by the Ilearned Chief Justice alone and it was not the
decision of the court ; for out of the other four |earned
Judges who together with the Chief Justice constituted the
Bench, two did not definitely agree with this view, while
the remaining two did not express any opi nion one way or the
other. This point was not raised before us by the Advocate-
CGeneral for Madras, who appeared in support of the appeal
nor by any of the other

(1) (1954] sS.C R 587
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counsel appearing in this case. The |earned Attorney.
General hinself stated candidly that he was not prepared to
support the view taken by the late Chief Justice as
nmentioned above, and he only raised the. point to get an
aut horitative pronouncenment upon it by the court. In our
opinion, it would not be proper-to express any final opinion
upon the point~ in the present case when we had not the

advant age’ of ~ any argunments addressed to us upon it. e
woul d prefer to proceed, as this court has proceeded al
along, in_ dealing with simlar cases in the past, on the

footing that article 19(1) (f) applies equally to concrete
as well as abstract rights of property.

W now cone to article 25 which,  as its [|anguage
i ndi cates, secures /'to every person, subject to public order
health and norality, a freedomnot only to entertain such
religious belief, as nmay be approved of by his judgment and
consci ence, but also to exhibit his belief in such outward
acts as he thinks proper and to propagate or disseminate his
ideas for the edification of others. A question.is raised
as to whether the word "persons"” here neans individuals only

or includes corporate bodies as well. The question, in our
opinion, is not at all relevant for our present purpose. A
Mat hadhi pati is certainly not a corporate body; he 'is the

head of a spiritual fraternity and by virtue of his office
has to performthe duties of a religious teacher. it is his
duty to practise and propagate the religious tenets, of
which he is an adherent and if any provision of |aw prevents
him from propagating his doctrines, that would certainly
affect the religious freedomwhich is guaranteed to every
person wunder article 25. Institutions as such cannot
practise or propagate religion; it can be done only by
i ndi vi dual persons and whet her these person propagate  their
personal views or the tenets for which the institution
stands is really immuaterial for purposes. of article 25. It
is the propagation of belief that is protected, no nmatter
whet her the propagation takes place in a church or
nonastery, or in a tenple or parlour mneeting.

As regards article 26, the first question is, what is the
preci se neani ng or connotati on of the expression

132
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"religious denomnation" and whether a WMith could come
within this expression. The word "denonm nation" has  been
defined in the Oxford Dictionary to nmean 'Ca collection  of

i ndividuals classed together under the sane nane: a
religi ous sect or body having a conmmon faith and
Organi sation and designated by a distinctive nane. It is

wel | known that the practice of setting up Maths as centres
of the logical teaching was started by Shri Sankaracharya
and was followed by various teachers since then. After
Sankar a, cane a galaxy of religious teachers and
phi | osophers who founded the different sects and sub-sects
of the Hindu religion that we find in India at the present
day. Each one of such sects or sub-sects can certainly be
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balled a religious denom nation, as it is designated by a
distinctive nane,-in nany cases it is the nane of the
founder,-and has a comon faith and comon spiritua
or gani zati on. The foll owers of Ramanuja, who are known by
the name of Shri Vaishnabas, undoubtedly constitute a
religi ous denom nation; and so do the foll owers of
Madhwacharya and other religious teachers. It is a fact
well established by tradition that the eight Udipi WMaths
were founded by Madhwacharya hinself and the trustees and
the beneficiaries of these Maths profess to be followers of
that teacher. The High Court has found that the Math in
guestion is in charge of the Sivalli Brahm ns who constitute
a section of the foll owers of Madhwacharya. As article 26
contenpl ates not nerely a religious denom nation but also a
section thereof, the Math or the spiritual fraternity
represented by it can legitimately come within the purview
of this article.

The ~other thing that remains to be considered in regard
to article 26 is, what is the scope of clause (b) of the
article ‘which speaks of nanagenent " of its own affairs in
matters of religion ?" The | anguage undoubtedly suggests
t hat there could be other affairs of a religi ous
denom nation or a section thereof which are not matters of
religion and to which the guarantee given by this clause
woul d not apply. /The question is, whereas the line to be
drawn between what are matters of religion and what are not
1023
It will be seen that besides the right to manage its own
affairs in matters of religion, which is given by clause
(b), the next two clauses of article 26 guarantee to a
religious denomination the right to acqui re and own property
and to adm nister such property in accordance with law. The
adm nistration of its property by a religious denomn nation
has thus been placed on a different footing fromthe ' right
to manage its own affairs in mtters of religion. The
latter is a fundanmental right whichno |egislature can take
away, whereas the former can be regulated by laws which the
| egislature can wvalidly inpose. It is «clear, therefore,
t hat guestions nerely relating to admi ni stration of
properties belonging to a religious group or institution are
not matters of religion to which clause (b) of the article
applies. What then are matters of religion ? The word
“religion " has not been defined in the Constitution and it
is a term which is hardly susceptible of any rigid
definition. |In an Anerican case(l), it has been said " that
the term religion has reference to one’'s views of his
relation to his Creator and to the obligations they inpose
of reverence for Hi s Being and character and of obedience to
Hs will. It is often confounded with cultus of form or
worship of a particular sect, but is distinguishable from
the latter.” W do not think that the above definition can
be regarded as either precise or adequate. Articles 25 and
26 of our Constitution are based for the mpst part  upon
article 44(2) of the Constitution of Eire and we have great
doubt whether a definition of "religion" as given above
coul d have been in the mnds of our Constitution-makers when
they framed the Constitution. Religion is certainly a
matter of faith with individuals or communities and it is
not necessarily theistic. There are well known religions in
India |i ke Buddhi sm and Jai ni sm which do not believe in Cod
or in any Intelligent First Cause. A religion undoubtedly
has its basis in a systemof beliefs or doctrines which are
regarded by those who profess that religion as conducive to
their spiritual well being, but it would not be correct to
say that religion is nothing else, but a
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(1) Vide Davie v. Benson 133 U. S 333 at 342.

1024
doctrine or belief. A religion may not only lay down a code
of ethical rules for its followers to accept, it mght

prescribe rituals and observances, cerenpnies and nodes of
worship which are regarded as integral parts of religion
and these forns and observances m ght extend even to matters
of food and dress.

The guarantee under our Constitution not only protects
the freedom of religious opinion but it protects also acts
done in pursuance of a religion and this is made clear by
the use of the expression " practice of religion in
article 25. Latham C. 'J. of the High Court of Australia
while dealing with the provision of section 116 of the
Australian Constitution which inter alia forbids t he
Commonweal th to prohibit the "free exercise of any religion"
made the foll ow ng weighty observations(1)

" It is sonetinmes suggested in discussions on the subject
of freedom of religion that, though the <civil Governnent
shoul d not i nterfere wi't h religious opi ni on&, it
nevert hel ess nay deal as it pleases with any acts which are
done in pursuance of religious belief without infringing the

principle of freedomof religion. It appears to me to be
difficult to maintain this distinction as relevant to the
interpretation of/ section 116. The 'section refers in
express ternms to the exercise of religion, and therefore it
is i nt ended to protect from the operation of any
Commonweal th |aws ' acts which are done in the exercise of
religion. Thus the section goes far beyond protecting
liberty of opinion. It protects also acts. done in

pursuance of religious belief as part of religion."

These observations apply fully to the protection of
religion as guaranteed by the I ndi an Constitution
Restrictions by the State upon free exercise of religion are
permtted both under articles 25 and 26 on grounds of public
order,. norality and health.  Cause (2)(a) of article 25
reserves the right of the State to regulate or restrict any
econom c, financial, political and other secular activities
whi ch may be associated with religious practice and there is
a further right given to the State by sub-clause (b) under
whi ch the State can
(1) Vide Adelaide Conpany V. The Commobnwealth 67 C.L.R
116, 127

1025

legislate for social welfare and reformeven though by so
doing it mght interfere with religious practices. The
| earned Attorney-GCeneral |ays stress upon clause(2)(a) of
the article and his contention is that all secul ar

activities, which may be associated with religion but do not
really constitute an essential part of it, are anenable to
State regul ation

The contention formulated in such broad terns cannot,
we think, be supported. In the first pl ace, what
constitutes the essential part of areligionis primarily to
be ascertained with reference to the doctrines of that
religion itself. |If the tenets of any religious sect of the
Hi ndus prescribe that offerings of food should be given to
the idol at particular hours of the day, that periodica
cerenonies should be perforned in a certain way at certain
peri ods of the year or that there should be daily recital of
sacred texts or ablations to the sacred fire, all these
would be regarded as parts of religion and the nere fact
that they involve expenditure of noney or enploynent of
priests and servants or the use of marketable comodities
would not rmake them secular activities partaking of a
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commercial or economc character; all of themare religious.
practices and should be regarded as natters of religion
within the neaning of article 26(b). Wat article 25(2)(a)
contenplates is not regulation by the State of religious
practices as such, the freedom of which is guaranteed by the
Constitution except when they run counter to public order

health and norality, but regulation of activities which are
econom c, commercial or political in their character though
they are associated with religious practices. W nay refer
in this connection to a few American and Australian cases,

all of which arose out of the activities of persons
connected with the religious association known as "Jehova's
Wtnesses." This association of persons |oosely organised

t hroughout Australia, U S. A and other countries regard the
literal interpretation of the Bible as fundanental to proper
religious beliefs. This belief in the suprene Authority of
the Bible colours nany of their political ideas. They
refuse “to take oath of allegiance to the king or other
Constituted

1026

human authority and even'to show respect to the nationa
flag, and they decry all wars between nations and all ki nds
of war activities. In 1941 a conmpany of " Jehova's
Wtnesses " incorporated-in Australia comrenced proclaimng
and teaching matters which were prejudicial to war
activities and the defence of the Commpbnwealth and steps
wer e taken against them under the National Security

Regul ations of the State. The legality of the action of the
Covernment was questioned by means of a wit petition before
the Hi gh Court and the H gh Court held that the action of
the Governnent was justified and that section 116, which
guar ant eed freedom of religion under the Australian
Constitution, was not in any way infringed by the Nationa
Security Regulations(l). These were undoubtedly politica
activities t hough ari sing  out of religi ous bel i ef
entertained by a particular community. In such cases, as
Chi ef Justice Latham pointed ‘out, the provision for
protection of religion was not an absolute protection to be
interpreted and applied independently of other provisions of
the Constitution. These privileges must be reconciled wth
the right of the State to enploy the sovereign  power to

ensure peace, security and orderly living wthout which
constitutional guarantee of «civil |liberty would be a
nockery.

The courts of Anmerica were at one tinme greatly agitated
over the question of legality of a State regulation which
required the pupils in public schools on pain of ~conpulsion
to participate in a daily cerenmobny of saluting the nationa
flag, while reciting in unison, a pledge of allegiance to it
in acertain set fornula. The question arose in Mnersville
School District, Board of Education, etc. v. Gobitis(2). In
that case two small children, Lillian and WIlliam GCobitis,
were expelled from the public school of M nersville,
Pennsyl vania, for refusing to salute the national flag as
part of the daily exercise. The Gobitis famly were
affiliated with "Jehova’s Wtnesses" and had been
(1) Vide Adel aide Conpany v. The Commonweal th, 67 C. L.R
116, 127.

(2) 310 U.S. 586.
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brought up conscientiously to believe that such a gesture of
respect for the flag was forbidden by the scripture. The

point for decision by the Suprene Court was whether the
requi renment of participation in such a cerenony exacted from
a child, who refused upon sincere religious ground,
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infringed the liberty of religion guaranteed by the First
and the Fourteenth Anendrments ? The court held by a mpjority
that it did not and that it was within the province of the
| egi sl ature and the school authorities to adopt appropriate
nmeans to evoke and foster a sentinment of. national wunity
amongst the children in public schools. The Supreme Court,
however, changed their views on this identical point in the
|ater case of West Virginia State Board of Education v.
Barnette(l). There it was held overruling the earlier
decision referred to above that the action of a State in
making it conpulsory for children in public schools to
sal ute the flag and pledge allegiance constituted a
violation of the First and the Fourteenth Amendnents. Thi s
difference in judicial opinion brings out forcibly the
difficult task which a court has to performin cases of this
type where the freedom or religious convictions genuinely
entertained by nmen come into. conflict wth the proper
political  attitude which is 'expected from citizens in
matters of unity and solidarity of the State organization

As regards comrercial activities, which are pronpted by
religious  beliefs, we can cite the case of Mrdock v.
Pennsyl vani a(2) . Here al so the petitioners were "Jehova's
Wtnesses" and they went about from door to door in the city
of Jeannette distributing literature and soliciting people
to purchase certain religious books and panphlets, al
published by the Watch Tower Bible and Tract Society. A
nmuni ci pal ordinance required religious col porteurs to pay a
licence tax as a 'condition to the pursuit of their
activities. The petitioners were convicted and fined for
violation of the ordinance. It was held that the ordi nance
in question was invalid under the Federal  Constitution as
constituting a denial of freedom of ~ speech, press and
religion;

(1) 319 U S 624.

(2) 319 U.S. 105.
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and it was held further that upon the facts of the /case it
could not be said that "Jehova's Wtnesses" were engaged in
a comrercial rather than in a religious venture. Her e
again, it may be pointed out that a contrary view was taken
only a few years before in the case of Jones v. Opelika(l),
and it was held that a city ordi nance, which required that
licence be procured and taxes paid for the business of
selling books and panphlets on the streets from house to
house, was applicable to a nmenber of a religi ous
Organi sati on who was engaged in selling the printed
propaganda, panphlets w thout having conmplied with the
provi sions of the ordinance.

It is to be noted that both in the Anerican as well as
in the Australian Constitutions the. right to freedom of
religion has been declared in unrestricted terms with. out
any limtation whatsoever. Limtations, therefore, have
been introduced by courts of lawin these countries on
grounds of norality, order and social protection. An
adjustrment of the conpeting demands of the interests  of
CGovernment and constitutional liberties is always a delicate
and a difficult task and that is why we find difference of
judicial opinion to such an extent in cases decided by the
American courts where questions of religious freedom were

i nvol ved. Qur Constitution-nmakers, however, have enbodied
the l[imtations which have been evolved by judicia
pronouncenents in Anerica or Australia in the Constitution
itself and the |I|anguage of articles 25 and 26 is

sufficiently clear to enable us to determine without the aid
of foreign authorities as to what matters come wthin the
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purview of religion and what do not. As we have already
i ndicated, freedomof religion in our Constitution is not
confined to religious beliefs only; it extends to religious
practices as well subject to the restrictions which the
Constitution itself has laid down. Under article 26(b),
therefore, a religious denonm nation .or organization enjoys
conpl ete autonony in the matter of deciding as to what rites
and cerenonies are essential according to the tenets of the
religion they hold and no outside authority has any
jurisdiction to
(1) 316 U.S. 584.
1029
interfere with their decision in such matters. O course,
the scale of expenses to be incurred in connection wth
t hese religi ous observances would be a matter of
admi nistration of property belonging to the religi ous
denom nati on and can be controlled by secular authorities in
accor dance wi th any law laid down by a conpet ent
| egi slature; for it could not be the injunction, of any
religion to destroy the institution and its endowrents by
i ncurring wasteful expenditure on rites and cerenonies. It
shoul d be noticed, however, that under article 26(d), it is
the fundamental right of a religious denom nation or its
representative to admnister its properties in accordance
with law, and the /'l aw, therefore, mnmust |eave the right of
adm nistration to the religious denonm nation itself subject
to such restrictions and regulationsas it mght choose to
i mpose. A law which takes away the right of ‘administration
from the hands of a religious denom nation altogether and
vests it in any other authority would ambunt to a  violation
of the right guaranteed under clause (d) of article 26.
Havi ng thus di sposed of the general contentions that were
raised in this appeal, we will proceed nowto examine the
speci fic grounds that have been urged by the parties before
us in regard to the decision of the Hgh Court so far as it
decl ared several sections of the new Act to be ultra wvires
the Constitution by reason of their conflicting with the
fundanental rights of the respondent. The concl udi ng
portion of the judgnment of the H gh Court where the Iearned
Judges summed up their decision on this point stands as
foll ows:

" To sumup, we hold that the followng sections are
ultra vires the State Legislature in so far as they relate
to this WMath: and what we say will also equally apply to
other Maths of a simlar nature. The sections of the new
Act are: sections 18, 209 21, 25(4), section 26 (to the
extent section 25(4) is made applicable), section 28 (though
it sounds innocuous, it is liable to abuse as we  have
already pointed out earlier in the judgnent), 'section 29,
clause- (2) of section 30, section 31, section 39(2),
section 42, section 53 (because courts have anple powers to

nmeet these contingencies), ,section 54, clause (2) of
section 55, section 56, clause (3)

133
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of section 58, sections to 69 in Chapter VI, clauses (2),

(3) and (4) of section 70, section 76, section 89 and
section 99 (to the extent it gives the Government virtually
conpl ete control over the Matadhi pati and Maths).

It may be pointed out at the outset that the |earned
Judges were not, right in including sections 18, 39(2) and
42 in this list, as these sections are not applicable to
Maths under the Act itself This position has not been
di sputed by M. Somayya, who appears for the respondent.

Section 20 of the Act describes the powers of the
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Conmi ssioner in respect to religious endowrents and they
include power to pass any orders that nmay be deened
necessary to ensure that such endowrents are properly
admi ni stered and that their income is duly appropriated for
the purposes for which they were founded. Having regard to
the fact that the Mathadhipati occupies the position of a
trustee with regard to the Mth, which is a public
institution, sone anount of control or supervision over the
due adm nistration of the endowrents and due appropriation
of their funds is certainly necessary in the interest of the
public and we do not think that the provision of this
section by itself offends any fundanental right of the
Mahant. We do not agree with the High Court that the result
of this provision would be to reduce the Mhant to the
position of a servant. No doubt the Conmissioner is
invested, wth powers to pass orders, but orders can be
passed only for the purposes specified in the section and
not for interference with the rights of the Mahant as are
sanctioned by usage or for lowering his position as the
spiritual. head of the institution. The saving provision
contai ned-in section 91 of the Act makes the position quite
cl ear. An apprehensi on that the powers conferred by this
section may be abusedin individual cases does not nake the
provision itself bad or invalid in |aw

W agree, however, with the Hi gh Court in the view
taken by it about section 21. This section enpowers the
Comm ssioner and his subordinate officers and al so persons
aut hori sed by themto enter the prem ses of
1031
any religious institution or place of worship for the
purpose of exercising —any power conferred, or any duty
i nposed by or under the Act. It is well known that there
could be no such thing as an unregulated -and wunrestricted
right of entry in a public tenple or other religious
institution, for persons who are not~ connected wth the
spiritual functions thereof. It is a traditional custom
uni versal ly observed not to allow/access to any outsider to
the particularly sacred parts of a tenple as for ~ exanple,
the place where the deity is |ocated. There arealso  fixed
hours of worship and rest for the idol when no disturbance
by any nenber of the public is allowed. Section 21, it is
to be noted, does not confine the right of —entry to  the
outer portion of the premises; it does not even exclude the
i nner sanctuary the Holy of Holies" as it is said, the
sanctity of which is zealously preserved. ~It does not say
that the entry may be made after due notice to the head. of.
the institution and at such hours which woul d not interfere
with the due observance of the rites and cerenonies in._the
institution. W think that as the section stands, it
interferes with the fundanental rights of the Mathadhipati
and the denom nation of which he is head guaranteed under
articles 25 and 26 of the Constitution. CQur attentiion has
been drawn in. this connection to section 91. of the Act
which, it is said, provides a sufficient -safeguard against
any abuse of power under section 2 1. W cannot agree wth
this contention. Cdause (a ) of section 91 excepts fromthe
saving cl ause all express provisions of the Act within which
the provision of section 21 would have to be included.
Cl ause (b) again does not say anything about custom or usage
obtaining in an institution and it does not indicate by whom
and in what manner the question of interference wth the,
religious and spiritual functions of the Math would be
decided in case of any dispute arising regarding it. In our
opi ni on, section 21 has been rightly held to be invalid.
Section 23 inposes a duty upon the trustees to obey al
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| awful orders issued be the Commi ssioner or any subordinate

authority under the, provisions of the Act. No exception
can be taken to the section if those
1032

provi sions of the Act, which offend against the fund&renta
rights of the respondent, are |left out of account as being
i nvalid. No body can nmke a grievance if he .is directed
to obey orders issued in pursuance of valid |legal authority.
The sane reason would, in our opinion, apply to section 24.
It may be nentioned here that sections 23 and 24 have not
been specifically nentioned in the concluding portion of the
judgrment of the High Court set out above, though they have
been attacked by the l'earned Judges in course of their
di scussi on.

As regards section 25, the H gh Court has t aken
exception only to clause (4) of the section. If the
preparation of registers for religious institutions is not
wong and does not affect the fundanental rights of the
Mahant , one fails to see how the direction for addition to or
alteration of entries in such registers, which clause (4)
contenpl ates —and which will be necessary as a result of
enqui ri es made under cl ause (3), can, in any sense, be held
to be invalid as infringing the fundamental rights of the
Mahant. The enquiry that is contenpl ated by cl auses (3) and
(4) is an enquiry intothe actual state of affairs, and the
whol e object of the section is to keep an accurate record of
the particulars specified init. W are unable, therefore,
to agree with the view expressed by the | earned Judges. For
the sanme reasons, section 26, which provides for annua
verification of the registers, cannot be held to be bad.
According to the H gh Court section 28 is itself innocuous.
The nere possibility of its being abused is no ground for
holding it to be invalid. As all endowed properties are.
ordinarily inalienable, we fail to see why the restrictions
pl aced by Section 29 upon alienation of endowed properties
shoul d be considered bad. |n our opinion, the provision of
clause (2) of section 29, which enables the Comm ssioner to
i npose conditions when he grants sanction to alienation of
endowed property, is perfectly reasonable and to that no
exception can be taken

The provision of section 30(2) appears to us to be
somewhat obscure. C ause (1) of the section enables
1033
a trustee to incur expenditure out of the funds in his
charge after making adequate provision . for the purposes
referred to in section 70(2), for making arrangenments for
the health, safety and conveni ence of disciples,  pilgrinms,
etc. Cl ause (2), however, says that in i ncurring
expendi ture under clause (1), the trustee shall be guided by
such general or special instruction as the Comm ssioner or
the Area Committee might give in that connection. If the
trustee is to be guided but not fettered by such directions,
possi bly no objection can be taken to this clause; but if he
is bound to carry out such instructions, we do think that it
constitutes an encroachnment on his right. Under the |aw, as
it stands, the Mahant has large powers of disposal over the
surplus income and the only restriction is that he cannot
spend anything out of it for his personal wuse unconnected
with the dignity of his ,office. But as the purposes
specified in sub-clauses (a) and (b) of section 30(1) are
beneficial to the institution there seens to be no reason
why the authority vested in the Mahant to spend the surplus
income for such purposes should be taken away fromhim and
he should be conmpelled to act in such nmatters wunder the
instructions of the Governnent officers. W think that this
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is an unreasonable restriction on the WMhant's right of
property which is blended with his office.

The same reason applies in our opnion to section 31 of
the Act, the neaning of -which also is far fromclear. | f
after nmaking adequate provision for the purposes referred,
to in section 70(2) and for, the arrangenents nentioned in
section 30(2) there is still a surplus left wth the
trustee, section 31 enables himto spend it for the purposes
specified in section 59(1) with the previous sanction of the
Deputy Conmi ssi oner. One of the purposes nentioned in
section 59(1) is the propagation of the religious tenents of
the institution, and it, is not understood why sanction of
the Deputy Conm ssioner should be necessary for spending the
surplus, income for the propagation of the religious tenets
of the order which is one of ‘the primary duties of a Mahant
to discharge. The next thing that strikes one is, whether
sanction is necessary if the trustee
1034
wants 'to  spend the noney for purposes other than those
specified in section 59(1) ? If the answer is in the nega-
tive, the whole object of the section becomes meaningless.
If, on the other hand, the inplication of the section is
that the surplus can be spent only for the purposes
specified in section 59(1) and that too with the perm ssion
of the Deputy Commi'ssioner, it wundoubtedly places a
burdensone restriction upon the property rights of the
Mahant which are sanctioned by usage and which would have
the effect of inpairing his dignity and efficiency as the
head of the institution. W think that sections 30(2) and
31 have been rightly held to be invalid by the H gh Court.

Sections 39 and 42, as said already, are not applicable
to Miths and hence can be left out -of consideration,.
Section 53 has . been condemmed by the - High Court ' nerely
on the ground that the court has anple jurisdiction to
provide for the contingencies that this section is intended
to meet. But that surely cannot prevent a conpetent
legislature fromlegislating on the topic, provided it can
do so wthout violating" any of  the fundanental rights
guaranteed by the Constitution. W are unable to agree with
the H gh Court on this point. There seens to be nothing
wong or unreasonable in section 54 of the ~Act which
provides for fixing the standard, scal e of expenditure. ~ The
proposals for this purpose would have to be submtted by the
trustee ; they are then to be published and suggestions
invited from persons having interest in the amendment. The
Commi ssioner is to scrutinise the original proposals and
the . suggestions received and if in his _opinion a
nodi fication of the scale is necessary, he has to submt a
report to the Governnment, whose decision wll  be final.
This we consider to be -quite a reasonable and salutary
provi si on.

Section 55 deals with a Mahant’s power over Pat hakani kas
or personal gifts. Odinarily a Mahant has absol ute power
of disposal over such gifts, though if he dies wthout
maki ng any disposition, it is reckoned as the property  of
the Math and goes to the succeeding Mahant. The first
cl ause of section 55 |lays down that such Pathakani kas shal
be spent only for the
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purposes of the Math. This is an unwarranted restriction on
the property right of the Mahant. It may be that according

to custons prevailing in a particular institution, such
personal gifts are regarded as gifts to the institution
itself and the Mhant receives them only as the
representative of the institution; but the general rule is
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ot herw se. As section 55(1) does not say that this rule
will apply only when there is a customof that nature in a

particular institution, we nust say that the provision in
this unrestricted formis an unreasonabl e encroachment upon
the, fundanental right of the Mahant. The sane objection
can be rai sed against clause (2) of the section; for if the
Pat hakani kas constitute the property of a Mahant, there is
no justification for conpelling himto keep accounts of the
recei pts and expenditure of such personal gifts. As said
already, if the Mahant dies without disposing of these
personal gifts, they nmay formpart of the assets of the
Math, but that is no reason for -restricting the powers of
the Mahant over these gifts so long as he is alive.

Section 56 has been rightly invalidated by the High
Court., It makes provision of an extremnely drastic
, Character. Power has been given to the Conm ssioner to
require the trustee to appoint a manager for adm nistration
of the secular affairs of the institution and in case of
defaul t, the Conm ssioner can nake the appointnent. hinself.
The rmanager thus appoi nted -though nomnally a servant of
the trustee, has practically to do everything according to
the directions of .the Commissioner and his subordinates.
It is to be noted that this power can be exercised at the
mere option of the Conm ssioner wthout, any justifying
necessity what soever -~ and no pre-requisites |ike ms-
managenent of property or naladm nistration of trust funds
are necessary to enable the trustee to exercise such drastic
power . It is true that the section contenplates the
appoi ntnent of a manager for administration of the secular
affairs of this institution. But no rigid demarcation could
be made as we have al ready said between the spiritual duties
of the Mahant
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and his personal interest in the trust property. The effect
of the section really is that the Comm ssioner is at liberty
at any nonent he chooses to deprive the Mahant of his right
to admnister the trust property even if there is no
negl i gence or mal adm ni stration on his part. Such
restriction would be opposed to the provision of article
26(d) of the Constitution. It would cripple-his authority
as Mhant altogether and reduce his position to that of _an
ordinary priest or paid servant.

W find nothing wong in section 58 of the Act which
relates to the franming of the scheme by the Deput y
Conmi ssi oner . It is true that it is a Governnent officer
and not the court who is given the power to settle the
schene, but we think that sanple safeguards ~have been
provided in the Act to rectify any error or unjust decision
nmade by the Deputy Conmi ssioner. Section 61 provides for an
appeal to the Comm ssioner, against the order of the Deputy
Conmi ssioner and -there is a right of suit given to-a party
who is aggrieved by the order of the Conmissioner ,with a
further right of appeal to the Hi gh Court.

The objection wurged against the provision of clause
(3)(b) of section 58 does not appear to us to be of The
executive officer nentioned in much substance that clause
could be nothing else but a nanager of the properties of the
Math, ad the cannot possibly be enpowered to exercise the
functions of the Mathadhi pati hinmself. |In any event, the
trustee would have his remedy agai nst such order of the
Deputy Comm ssi oner by way of appeal to the Commi ssioner and
also by way of suit as laid down in sections 61 and 62.
Section 59 sinply provides a schenme for the application of
the cy pres doctrine in case the object of the trust fails
either fromthe inception or by reason of subsequent eve*.
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Here again the only conplaint that is raised is, that such
order could be nmade by the Deputy Commi ssioner. -W think
that this objection has not nuch substance. In the first
pl ace, the various objects on, which the trust funds could
be spent are laid down in the section itself and the
jurisdiction of the Deputy Comm ssioner is only to make a
choi ce out of the several heads-.
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Further an appeal has been provided froman order of the
Deputy Comm ssi oner under this section to the Comni ssioner
We, therefore, cannot agree wth the Hgh Court that
sections 58 and 59 of the Act are invalid.

Chapter VI of the Act, which contains sections 63 to 69,
relates to notification of religious institutions The
provisions are extrenely drastic in, their character and the
worst feature of it 'is that no access is allowed to the
court to set asidean order of notification. The Advocate-
General for Madras frankly stated that he could not support
the legality of these provisions. W hold therefore, in
agreement. _with H gh Court that these sections should. be
hold to be void.

Section 70 relates to the, budget of religious institu-
tions. (Objection has been taken- only to clause (3.) which
enpower s the Conm ssioner and the Area Committee to make any
additions to or alterations in the budget as they deem fit.
A budget is indispensable in all public institutions and we
do not think that it is per be unreasonable to provide for
the budget of a religious institution being prepared under
the supervision of the Conmm ssioner or the Area Committee.
It is to be noted that if the order is nade by an Area
Conmittee under clause (3), clause (4) provides an appea
against it to the Deputy Commi ssioner

Section 89 provides for penalties for ~refusal by the

trustee to conply with the provisions of the Act. I'f the
obj ectionable portions of ‘the Act “are elimnated, the
portion that remains wll be perfectly valid and for

violation of these valid provisions, penalties can’ legiti-
mately be -provided. Section 99 vests an overall revisiona
power in the Governnent. This, . in our opinion, is
beneficial to the trustee, for he will have an opportunity
to approach, the Government in case —of an irregularity,
error or omssion nade by the Comm ssioner—or any other
subordinate of ficer.

The only other point that requires consideration is the
constitutional validity of section 76 of the Act which  runs
as follows:

"76. (1) In respect of the services rendered by the
CGovernment and their officers, every religious (institution
shall, fromthe income derived by it, pay to the
134
1038

CGovernment annual |y such contribution not exceeding five per
centumof its income as may be prescribed.

(2)Every religious institution, the annual incone  of
which for the fasli year i mmediately preceding as cal cul ated
for the purposes of the levy of contribution under sub-
section (1), is hot less than one thousand rupees, shall pay
to the Governnent annually, for meeting the cost of auditing
its accounts, such further sum not exceeding one and a half
per centumof its income as the Conm ssioner may determne

(3) The annual paynments referred to in sub-sections (1)
and (2) shall be nade, notwithstanding anything to the
contrary contained in any schene settled or deened to be
settled under this Act for the religious institution
concer ned.
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(4) The Governnment shall pay the salaries, allowances,
pensi ons and ot her benefici al remuneration of t he

Conmi ssi oner, Deputy Conmi ssioners, Assistant Conmi ssioners
and other officers and servants (other than executive
of ficers of religious institutions) enployed for t he
purposes of this Act and the other expenses incurred for
such purposes, including the expenses of Area Conmmttees and
t he cost of audi ting t he accounts of religious
institutions."

Thus the section authorises the levy of an annua
contribution on all religious institutions, the maxi mum of
which is fixed at 5 per cent. of the inconme derived by them
The -Governnent is to frane rules for the purposes of fixing
rates within the permssible maximns and the section
expressly states that thelevy is in respect of the |
services rendered by the Governnent and its officers. The
validity of the provision has been attacked on a two-fold
ground: the first is, that the contribution is really a tax
and as such it was beyond the legislative conpetence of the
State Legislature to enact such provision. The other s,
that the contribution being a tax or inposition, the
proceeds of which are specifically appropriated for the
mai nt enance of a ~particular religion or religi ous
denom nation, it comes within the mschief of article 27 of
the Constitution and is hence void.
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So far as the first ground is concerned, it 1is not
di sputed that the legislation in the present case is covered
by -entries 10 and 28 of List I'll-in Schedule VII of the
Constitution. |If the contribution payable under section 76
of the Act is a "fee", it nay come under entry 47 of the
Concurrent List which deals with " fees" in respect. of any

of the matters included in that list.” On the other hand, if
it is atax, as this particular tax has not been provided
for in any specific entry in any of the three lists, it
could cone only under entry 97 of List | or article 248(1)
of the Constitution and in either 'view the Union Legislature
al one woul d be conpetent to legislate upon it. On behalf of
t he appel | ant, the contention. raised is t hat t he
contribution levied is a fee and not a tax and the | earned
Attorney Ceneral, who appeared for the Union of ~India as
intervener in this as well as in the other connected appeal s
nmade a strenuous attenpt to support this, position: The
point is certainly not free fromdoubt and requires carefu

consi derati on.

The learned Attorney-GCGeneral has argued in the first
place that our Constitution makes a clear distinction
, between taxes and fees. It is true, as be t has pointed
out, that there are a nunber of entries in List | of/  the
Seventh Schedul e which relate to taxes and duties of various
sorts; whereas the last entry, nanely entry 96, speaks of
"fees" in respect of any of the matters dealt with in the
list. Extractly the sane is with regard to entries 46 to 62
in List Il all of which relate to taxes and here again the
last entry deals only with "fees" leviable in respect of the
different matters specified inthe list. It appears that:
articles 11 0 and 1 19 of the Constitution which deal wth
“"Money Bills" lay down expressly that a bill will not be
deened to be a "Mney Bill" by reason only that it provides
for the inposition of fines......... or for the demand or
paynment of fees for licences or fees for services rendered,
whereas a bill dealing with inposition or regulation. of a
tax will always be a Money Bill. Article 277 also nentions
taxes, cesses and fees separately. It is not «clear, how
ever, whether the word "tax" as used in article 265 has not
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been used in the wi der sense as including all other

1040

i mpositions |ike ceases and fees; and that at |east seens to
be the inplication of clause (28) of article 366 which
defines taxation as including the inposition of any tax or
i mpost, whether general, local or special. It seenms to us
that though levying of fees is only a particular formof the
exerci se of the taxing power of the State, our Constitution
has placed fees uder a separate category for purposes of
legislation and at the end of each one of the three

legislative lists, it has given a power to the particular
legislature to legislate on the imnposition of fees in
respect to every one of the itens dealt with in the |Iist

itself. Sonme idea as to what fees are nay be gathered from
clause (2) of articles 110 and 119 referred to above which
speak of fees for licences and for services rendered. The
question for our - consideration really is, what are the
indicia or special characteristics that distinguish a fee
from a tax proper ? On this point we have been referred to
several —authorities by the | earned counsel appearing for the
di fferent parties including opinions expressed by witers of
recogni sed treati ses on public finance.

A neat definitionof what "tax" neans has been given by
Latham C. J. of the High Court of Australia,in Matthews v.
Chicory Marketing Board(1). A tax", according to the

| earned Chief Justice, "is a conpul sory exaction of nobney by
public authority for public purposes enforceable by |aw and
is not paynent for services rendered". Thiis definition

brings out, in our opinion, the esential characteristics of
a tax as distinguished fromother fornms of imnposition which

in a general sense, are-included within it. It is said that
the essence of taxation is conpulsion, that is to say, it is
i mposed under statutory power without the taxpayer’s consent
and the paynent is enforced by Ilaw(2). The second
characteristic of tax is that it is an inposition made for
public purpose wthout reference to any special benefit to
be conferred on the payer of thetax.This is expressed by
saying that the levy of tax is for the purposes of genera

revenue, which when collected revenues of the State. 'As the
(1) 60 CL.R 263, 276.

(2) Vide Lower Mainland Dairy v. Crystal Dairy Ltd. [1933]
A . C. 168.
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object of atax is not to confer any special benefit upon
any particular individual, thereis, as it 1is said, no

el ement of quid pro quo between the taxpayer and the public
authority(1l). Another feature of taxation it; that as it is
a part of the common burden, the quantum of inposition . upon
the taxpayer depends generally upon his capacity to pay.

Coming nowto fees, a 'fee’ is generally defined to be a
charge for a special service rendered to individuals by sone
governnmental agency. The amount of fee levied is supposed
to be based on the expenses incurred by the GCovernment in
rendering the service, though in many cases the costs -are
arbitrarily assessed. Odinarily, the fees are uniform and
no account is taken of the vary abilities of different
recipients to pay(2). These are undoubtedly sone of the
general characteristics, but as there may be various kinds
of fees, it is not possible to fornulate a definition that
woul d be applicable to all cases.

As regards the distinction between a tax and a fee, it,
is argued in the first place on behalf of the respondent
that a fee is sonething voluntary which a person has got to
pay if he -wants certain’ services fromthe Government; but
there is no obligation on his part to seek such services and
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if he does not want the services, | he can avoid the
obl i gati on. The exanple given is of a licence fee. If a

man wants a licence that is entirely his own choice and then
only he has to pay the fees, but not otherw se. We think
that a careful exami nation will reveal that the el enment of
conpul sion or coerciveness is present in all kinds of
i mposition. though in different degrees and that it is not
totally absent in fees. This, therefore, cannot be nmade the
sole or even a material criterion for distinguishing a tax
fromfees. It is difficult, we think, to conceive of a tax
except it be sonething |like a poll tax, the incidence of
which falls on all persons within a State. The house tax
has to be paid only by those who own houses, the |and tax by
those who possess | ands, nunicipal taxes or rates will fal
on those who have properties within a

(1) see Findlay Shirras-on "Science of Public Finance",
Vol . 1, P. 203.

(2) Vide Lutz on "Public Finance" p. 215.
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nmuni ci pality. Persons who - do not have houses,land or
Properties within nunicipalities, would not have to pay
these taxes, but neverthel ess these inpositions cone wthin
the category of taxes and nobody can say that it is a choice
of these people to own | ands or houses or specified kinds of
properties so that there is no conpulsion on them to pay

taxes at all. Conpulsion lies in the fact that payment is
enf orceabl e by law against a nman in spite of hi s
unwi I i ngness or want of consent ; and this elenent is
present in taxes as well as infees. O course, in sone

cases whether a man would cone. within the category O a
service receiver nay- be a matter of his choice, but that by
itself would not constitute a major test which can be taken
as the criterion of this species of -inposition. The
distinction between a tax and a fee lies primarily in the
fact that a tax is levied he a part of a conmmon burden,
while a fee is a paynment for a special benefit or privilege.
Fees confer a special capacity, although the special advan-
tage, as for exanple in the case of registration fees for
docunents or marriage |licences, is secondary to the prinmary

notive of regulation in the public interest(1l). Publ i c
interest seenms to be at the basis of all inpositions but in
a fee it is sonme special benefit which the individua
receives. As seligman says it is the, special  benefit

accruing to the indivitual which is the reason for~ paynent
in the case of fees; in the case of a tax,~ the  particular
advantage if it; exists at all is an incidental result of
State action(2).

If, as we hold, a fee is regarded as a sort of return
or consideration for services rendered, it is  absolutely
necessary that the levy of fees should, on the face of the
| egi sl ative provision, be co-related to the expenses
incurred by Governnent in rendering the services. As
indicated in article 1 10 of the Constitution ordinarily
there are two cl asses of cases where Government inposes fees

upon persons. In the first class of cases, Governnent
sinmply grants a perm ssion or privilege to a person to do
somet hi ng, which otherwise that person would not be

conpetent to do and extracts fees either

(1) Vide Findlay Shirras on "Science of Public Finance"
Vol . 1, P. 202

(2) Vide Seligman’s Essays on Taxation, P. 408.
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heavy or noderate from that person in return for the
privilege that is conferred.; A nost common illustration of
this type of cases is furnished. by the licence fees for
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notor vehicles. Here the costs incurred by the Governnent
in maintaining an office or bureau for the granting of
Iicences may be very small and the anpbunt of inposition that
is levied is based really not upon the costs incur. red by
the Governnent but upon the benefit that the individua
receives. In such cases, according to all the witers on
public finance, the tax elenent is predomnant(1), and if
the noney paid by licence holders goes for the upkeep of
roads and other nmatters of general public wutility, the
i cence fee cannot but be regarded as a tax.

In the other class of cases,- the Government does some
positive work for the benefit of persons and the noney is
taken as the return for the work done or services rendered.
If the noney thus paidis set apart and appropriated
specifically for the performance of such work and is not
nmerged in the public revenues for the benefit of the genera
public,, it couldbe counted as fees and not a tax. There
is really no generic difference between the tax and fees and
as said 'by Seligman, the taxing power of a State my
mani fest itself in three different forms known respectively
as speci al _assessnents, fees and taxes(2).

Qur Constitution has, for |egislative purposes, nade a
distinction between a tax and a fee and while there are
various entries in thelegislative l[ists with regard to
various forns of taxes there is an entry at the end of each
one of the three lists as regards fees which could be I|evied
in respect of any of the matters that is included in it.
The inplication seems to be that fees have special reference
to governnental action undertaken in respect to any of these
matters.

Section 76 of the Madras Act speaks definitely of the
contribution being levied in respect rendered by t he
Covernment; so far it has the appearance of fees. It is
true that religious institutions do not want these services
to be rendered to themand it
(1) Vide Spligman’s Essays on Taxation, p. 409
(2) Ibid, P. 406,
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may be that they do not consider the State interference to
be a benefit at all. W agree, however, with the |earned
Attorney-General that, in the present day concept of “a

State, it cannot be said that services could be rendered by
the State only at the request of those who require  these
-services. If inthe larger,interest of the public, a State
considers it desirable that sone special service should be
done for certain people, the people nust accept these
services, whether wlling or not(l) It nay be noticed,
however, that the contribution that has been |evied under
section 76 of the Act has been made to depend upon the
capacity of the payer and not upon the quantum of ~ benefit
that is supposed to be conferred on any particul ar “reli gi ous

institution. Further the institutions,, which cone | under
the |lower income group and have incone less than Rs. 1, 000
annually, are excluded from the liability to pay the
addi ti onal charges under clause (2) of the section. These

are undoubtedly sonme of the characteristics of a "tax’ and
the inposition bears a close analogy to inconme-tax. But the
material fact which negatives the theory of fees in the
present case is that the nmoney raised by levy of the
contribution is not ear-marked or specified for defraying
the expenses that the Governnment has to incur in performng
the services. -All the collections go to the consolidated
fund of the State and all the expenses have to be nmet not
out of these collections but out of the general revenues by
a proper nethod of appropriation as is done in case of other
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Gover nirent expenses. That in itself mght not be
conclusive, but in this case there is total absences of any
co-rel ati on between the expenses incurred by the GCovernment
and the anount raised by contribution under the provision of
section 76 and in these circunmstances the theory of a return
or counter-payment or quid pro quo cannot have any possible
application to this case. In our opinion, therefore, the
Hi gh Court was right in holding that the contribution |evied
under section 76 is a tax and not a fee and consequently it
was beyond the power of the State Legislature to enact this
provi si on.

(1) Vide Findlay Shirras on "Science of Public Finance”
Vol . 1, P. 202.
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In view of our decision on this point, the other ground
hardly requires consideration. W wll indicate, however,
very briefly our opinion on the second point raised. The

first contention, which has been raised by M. Nanmbiar in
reference to article 27 of the Constitution is that the word

"taxes", ‘as used therein, is not confined to taxes proper
but is inclusive of all other inpositions |ike cesses, fees,
etc. We do not think it necessary to decide this point in

the present case, for in our opinion on the facts of the
present case, the inposition, although it is a tax, does not
cone within the purview of the latter part of the article at
al | . VWhat is forbidden by the article is the specific
appropriation of ' the proceeds of any tax in paynment of
expenses for the pronotion or mai ntenance of any particular
religion or religious denom nation. The reason underlying
this provision is obvious. Qurs being a secular State and
there bei ng freedom of religion guaranteed by the
Constitution, both to individuals and to groups, it 1is
agai nst the policy of the ,Constitution to pay out of public
funds any noney for the pronotion or _maintenance  of any
particular religion or religious denom nation. But the
object of the contribution under section 76 of the Madras
Act is not the fostering or preservation of the H ndu
religion or any denom nation within it. The purpose is to
see that religious trusts and institutions,, wherever they
exi st are properly administered. It is a ~ secular
adm ni stration of the religious |legislature seeksto contro

and the in the Act, is to ensure that the institutions that
the object, as enunciated endowrents attached to t he
religious institutions are properly adninistered and their
income is duly appropriated for the purposes for which they
were founded or exist. There is no qustion of favouring any
particular religion or religious denom nation in such

cases . In our opinion, article 27 of the Constitution is
not attracted to the facts of the present case.The result,
therefore, is that in our opinion sections 21, 30(2),

31,55,56 and 63 to 69 are the only sections which should be
declared invalid as conflicting with the fundanental
rights of the respondent as Mat hadhi pati of the Math in
guesti on and

135
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section 76(1) is void as beyond the |egislative conpetence
of the Madras State Legislature. The rest of the Act is to
be regarded as valid. The decision of the H gh Court wll
be modified to this extent, but as the judgnment of the High
Court is affirmed on its nerits, the appeal wll stand
di smissed with costs to the respondent.

Appeal dism ssed
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