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ELELELELERELRLE:

ACT:

Constitution of India 1950, Arts. 14 & 19 (1) (a)--Newsprint
policy for 1972-73 whether violates Articles 19(1) (a) and
14 -Validity of Remarks V, VII(a), VII(c); VIII"and X of
Pol i cy- - Conpetency of shareholders of conpany to file
petitions under Art.32--Emergency proclai ned under Art. 358
of Constitution--Application in respect of enforcement of
fundanental rights whether barred.

HEADNOTE

The Inport Control Oder 1955 passed by the Central
Government under ss. 3 and 4A of the Inports and Exports
Control Act 1947 laid restrictions on the inport of
newspri nt. As an essential commodity newsprint was also
subject to control under s.3 of the Essential Comodities
Act 1955. The Newsprint Control Order 1962 was passed under

s. 3 of the Essential Commpdities Act. Sub-cl ause 3 of
clause 3 of the 1962 Order states that no consuner of
newsprint shall in any licensing period consune or use

newsprint in excess of quantity authorised by the Controller
fromtinme to tinme. Sub-clause 3A of clause 3 states that no
consumer of newsprint other than a publisher of text books




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 2 of 65

of general interest shall use any kind of paper other than
newsprint except wth the permssionin witing of the
Controller. Sub-cl ause (5) of Clause 3 of the 1962 O der
states that in issuing an authorisation under this clause
the Controller shall have regard to the principles |aid down
in the Inport Control Policy with respect to newsprint
announced by the Central Government fromtine to tine. The
newsprint Policy for 1972-73 was challenged in this Court in
petitions under Art. 32 of the Constitution. The questions
t hat fell for consideration were : (i) whether t he
petitioners being conpani es could invoke fundanental rights;
(ii) whether Art. 358 of the Constitution was a bar to any
chal l enge by the petitioners on violations of fundanenta

rights; (iii) whether the restriction on newsprint inport
under the 1955 Order was violative of Art. 19(1) (a) of the
Constitution; (iv) whether the newsprint Policy fell wthin
cl ause 5(1) of the Inport, Control Order 1955 and was valid;
(v) whether clauses 3 and 3Aof clause 3 of the 1962
Newsprint 'Order were violative of Arts. 19,(1) (a) and 14 of
the Constitution; (vi) whether Renmarks V, VIl(a), WVI(c),
VI, and X of the Newsprint~ Policy for 1972-73 were
violative of Arts. 19(1) (a) and 14 of the Constitution
because of the following objectionable features : (a) No new
paper or new edition could be started by a common ownership
unit (i.e., a newspaper establishment or concern owning two
or nore news interest newspapers including at |east one
daily) even within the authorised quota of —newsprint; (b)
there was a linmtation on the maxi mum nunber of pages to 10,
no adjustnent being permtted between circulation and the
pages so as to increase the pages; (c) no interchangeability
was permtted between different papers of conmon. ownership
unit or different editions of the sane paper; (d) “allowance
of 20 per cent increase in page level up to a, maxi mum of 10
had been given to newspapers with less than 10 pages; (e) a
big newspaper was prohibited and prevented from increasing
t he nunmber of pages, page areas, and periodicity by reducing

circul ation to neet its requirement even wthin its
admi ssi bl e quot a; (f) there was di scrimnation in
entitl enent between
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newspapers with an average of nore than 10 pages as conpared
wi th newspapers of 10 or |less than 10 pages.

Al owi ng the petitions,

HELD: Per Majority (Sikri. C. J., Rayand Jagannohan
Reddy, JJ.) (1) The Bank Nationalization case has
established the view that the fundanmental rights of
sharehol ders as citizens are not | ost when they associate to
forma company When their fundanmental rights as sharehol ders
are inpaired by State action their rights as shareholders
are protected. The reason is that the shareholders’  rights
are equally and necessarily affected if the rights- of the
conpany are affected. The rights of shareholders with
regard to Article 19(1) (a) are projected and mani fested by
the newspapers owned and controlled by the sharehol ders
through the nedi um of the Corporation. [773C D

In the present case the individual rights of freedom of
speech and expression of editors,Directors and Sharehol ders
are all expressed through their newspapers through which
they speak. The | ocus standi of the sharehol der petitioners
is beyond challenge after the ruling of this Court in the
Bank Nationalisation case., The presence of the conmpany is
on the sane ruling not a bar to the grant of relief. [773D
Fl

(ii)The present- petitions which were originally filed to
chall enge the Newsprint Policy for 1971-72 were amended to
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chall enge the 1972-73 policy. The inpeached policy was a
continuation of the old policy. Article 358 does not apply
to executive action taken during the energency if the sane
is a continuation of the prior executive action or an
emanation of the previous |aw which prior executive action
or previous | aw woul d otherwi se be violative of Art. 19 or
be otherw se unconstitutional. [774 F, G H

Executive action which is unconstitutional is not unusua
during t he procl amati on of emer gency. Duri ng t he
proclamation Art. 19 is suspended. But it would not
aut horise the taking of detrinmental executive action during
the energency affecting the fundanental rights in Art. 19
wi thout any legislative authority or in purported exercise
of power conferred by any pre-energency law which was
invalid when enacted. [775A- B]

(iii)The power of the Government to inport newsprint
cannot be denied.  The power of the Government to contro
the distribution of newsprint cannot equally be denied.
This Court cannot adjudicate on such policy neasures unless
the policy is alleged to. be mala fide. The Court could
also not-go-into the dispute as to the quantity of
i ndi genous newsprint avail able for newspapers. [776D; 776E]
(iv)The records with regard to the maki ng and publication
of the news print policy for 1972-73 showed that the policy
was published under the authority of the Cabinet decision
The policy was therefore validly brought i nto existence.

(v) Although Art. 19(1) (a) does not mention-the freedom of
the Press, it is the settled view of this Court that freedom
of speech and expression includes freedomof the Press and

circul ation. The Press has the right of free propagation
and free circulation wthout any previous restraint on
publ i cati on. If alawwere to singleout the press for

l aying down prohibitive burdens on it that would ‘restrict
the circulation, penalise its freedom of choice as to
personnel, prevent newspapers from being started and conpe
the press to Government aid, this would violate Art. 19(1)
(a) and would fall outside the Protection afforded by Art.

19(2).

[ 777B- D]
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The concept of regul ation of fundanental rights borrowed and
extracted from Anerican deci sions cannot be accepted. The
American First Anmendnent contains no exceptions like our
Art. 19(2) of the Constitution. This Court has established
freedom of the press to speak and express. That freedom

cannot be abridged and taken away by the manner the i npugned
policy has done. [783B; 784C(C]

(vi)A newspaper control policy is ultra vires the |Inport
Control Act and the Inport control Order. The machinery of
I mport Control cannot be wutilised to control ~or/ curb
circulation or growh or freedom of newspapers in [India.
The pith and substance doctrine is wused in ascertaining
whet her the Act falls under one Entry while incidentally
encroachi ng wupon another Entry. Such a question does not
arise here., The Newsprint Control Policy is found to  be
newspaper control order in the guise of framng an |I|nport
Control Policy for newsprint. [780H, 781A- B]

(vii)This Court in the Bank Nationalisation case laid

down two tests. First it is not the object of the authority
making the law inmpairing the right of the citizen nor the
form of action that determnes the invasion of the right.

Secondly, it is the effect of the law and the action upon
the right which attracts the jurisdiction of the court to
grant relief. The direct operation of the Act upon the

rights forns the real test. [781C DO
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An examination of the provisions of the newsprint policy
i ndicates how the petitioner’s fundanmental rights had been
infringed by the restrictions on page limt, prohibition
agai nst new newspapers and new editions. The effect and
consequence of the impugned policy upon the newspapers is
directly controlling the growth and circul ation of
newspapers. The direct effect is the restriction upon
circul ati on of newspapers., The direct effect is upon growh
of newspapers through pages. The direct effect is that
newspapers are deprived of their area of advertisement. The
direct effect is that they are exposed to financial |o0ss.
The direct effect is that freedom of speech and expression
is infringed. [782B-C

(viii)lt is indisputable that by freedomof the press is
meant the right of all citizens to speak, publish and
express their views. ~The freedom of the press enbodies the
right of the people to read. The freedomof the press is
not antithetical to-the right of the people to speak and
express.

[ 782(Q

(ix)In the present case fixation of page linmt wll not
only deprive the petitioners of their economic vitality but
also restrict the freedom of expression by reason of the
conpul sive reduction of page level entailing reduction of
circul ati on and demanding the area of coverage for news and
views. [790D E]

If as a result of reduction in pages the newspapers wll
have to depend on adverti senments as the main source of their
incone, they will be denied dissenmnation of news and vi ews.
That will also deprive them of their freedom of speech and
expression. On the other hand if as a result of restriction

on page |limt the newspapers wll ~have to sacrifice
advertisenents and thus weaken the linit of financia
strength, the Organisation may crunble., The I|oss on

advertisenents may not only entail the closing down but also
affect the circulation and thereby infringe on freedom of
speech and expression. [790F-QG

(x) The i npeached policy violates Art. 14 because it treats
newspapers which are not equal equally in assessing the
needs and requirements of newsprint.. The 7 newspapers which
were operating above 10 page level are placed at a
di sadvantage by the fixation of 10 page Iimt and entitle-
nmnent to quota on that basis. There is no intelligible
differentia.

[ 791H, 792A- B]
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The basic entitlement in Remark V to quota for ~newspapers
operating above 10 page level violates Article 19(1)(a)
because the quota is hedged in by direction not increase the
page nunber above 10. The reduction of page limt to 10 for
the aforesaid reasons violates Article 19(1)(a) and- Article
14 of the Constitution. [792(C

(xi)Under Remark VII(C) those-newspapers within the ceiling
of 10 pages get 20 per cent increase in the nunber of pages.
They require circulation nore than the nunber of pages.
They are denied circulation as a result of the policy., The
big English dailies which need to increase their pages are
not permtted to do so. QOher dailies which do not need
i ncrease in pages are permtted quota. for increase but they
are denied the right of circulation. This is not newsprint
control but newspaper control. [792F-(F

(xii)Discrimnation is apparent fromRemark VIl in the
newsprint Policy for 1972-73 by whi ch newspapers with |ess
than 1,00,000 circul ati on have been given 10% increase in
circul ati on whereas those with nmore than 1, 00,000 circulation




http://JUDIS.NIC IN SUPREME COURT OF | NDI A

Page 5 of 65

have been given only 3% increase in circulation. [795C D
(xiii) The first part of Remark VIII prohibits increase
in pages by reducing circul ation. in t he past
adjustability between pages and circulation was permtted.
The individual requirements of different dailies render it
emnently desirable in sone cases to increase the nunber of
pages than circulation. The denial of this flexibility or
adjustrment is rightly said to hanper the quality, range and
standard of the dailies and to affect the freedom of the
press. Big dailies are treated to be equal with newspapers
who are not equal to themthus violating Art. 14. [793E-F]
(xiv) The second prohibition in Remark VIII prevented
conmon ownership wunits fromadjusting between them the
newsprint quota alloted to each of them The prohibition is
to wuse the newsprint quota of one newspaper belonging to a
conmon ownership unit for another newspaper belonging to
that unit. Newsprint is allotted to each paper. The news-
paper i's considered to be the recipient. A single newspaper
will suffer if common ownership units are allowed to adjust
guota within their group. [794 B; & D

(xv) Under Rermark X a common ownershi'p unit could bring out
a newspaper or start a new edition of an existing paper even
from their allocated quota. it is an abridgnent of the
freedom of expression to prevent a comon ownership unit
from starting a new edition or a new newspaper. A common
ownership unit should be free to start a new edition out of
their allotted quota and it would be logical to say that
such a# wunit can use the allotted quota for changing the
page structure and circul ation of different editions of the
same paper. Newspapers however cannot be permitted to use

allotted quota for starting a new newspaper. Newspaper s
will have to nmake necessary application for~ allotment of
gquota in that behalf. It will be open to  the appropriate
authorities to deal with the applicationin accordance wth
law. [794G H

(xvi) The liberty of the press remains an Ark  of the
Covenant . The newspapers give the people the freedom to

find out which ideas are correct. Therefore the freedom of
the press is to be enriched by renoving the restrictions on

page linmt and allowing themto have new editions of
newspapers. [796A-(C

(xvii) The Press is not exposed to —any mschief  of
nonopol i stic conbi nation. The newsprint policy is not a
neasure to conbat nonopolies.
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The newsprint policy should allow the newspapers that anmpunt
of freedom of discussion and information which i s needed or
will appropriately enable the nenbers of the (society to
preserve their political expression of coment not only upon
public affairs but also upon the vast range of views and
matters needed for free society. [797D F]

(xi x) Clause 3(3A) of the 1962 Order provides that no
consumer of newsprint other than a publisher of text  books
of general interest shall use any kind of page other  than
newsprint except with the perm ssion of the Controller. It
was therefore wong to say that it was open to newspapers to
make unrestricted use of any form of paper so long as news-
papers did not apply for newsprint. [798F]

(xx) In the result the provisions in remarks V, Vll(a),
VII(C) and VIIl of the Policy being violative of Arts. 14 &
19 (1) (a) of the Constitution nust be struck down as

unconstitutional . The prohibition in Remark X against
conmon ownership unit from starting a new newspaper
peri odi cal or a new edition nmust be decl ar ed

unconstitutional and struck down as violative of Art. 19 (1)
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(a) of the Constitution. [799B-D]

[In the circunstances of the case the Court did not find it
necessary to express any opinion on Cause 3(3) and’ d ause
3(3A) of the Control Order]

State Trading Corporation of India Ltd. v. The Commrercia
Tax O ficer, Visakhapatanam [1964] 4 S.CR 99, Tata
Engi neering & Loconotive Co. v. State of Bihar, [1964] 6
S.C.R, 885, Chiranjit Lal Choudhuri v. The Union of India &
Os. [1950] S.C.R 869, Express Newspapers (Private) Ltd. &
Anr. v. The Union of India & Os. [1959] S.C R 12, Saka
Papers (P) Ltd. & Os. v. The Union of India, [1962] 3
S.C. R 842, Ronesh Thappar v. State of Madras, [1950] S.C R
594, Brij Bhushan V. State of Delhi, [1950] S.C R 605 R
C. Cooper v. Union of India, [1970] 3 S.C R 530, District
Col l ector of Hyderabad & Ors. v. Ms Ilbrahim & Co. etc.
[1970] 3 S.C R 498, State of Madhya Pradesh & Anr. v.
Thakur Bharat Singh, [1967] 2 S.C.R 454, Handard Dawakhana
(wWakf) ~Lal Kuan Delhi & Anr. v. Union of India & Os.,
[1960] 2 'S.C.R 1671, Red Lion Broadcasting Co. v. Federa
Conmuni cations Com [1969] 393 US 367=23 L.Ed 371, United
States v. O Brian, [1968] 391 US 367=23L.Ed. 2d 371, United
States v. OBrien, [1968] 391, U S. 367=20 L.Ed. 2d. 672
Abdul Azict Am nudinv. State of Mharashtra, [1964] 1 S.C. R
830, Dwar kadas Shri ni vas v. The Shol apur & Weaving Co. Ltd.,
[1954] S.C.R 674, Cormpnweal th of Australia v. Bank of
New South Wales, [1950] A. C. 235 and Citizen Publishing Co.
v. United States, [1969] 394 U S. 131=22 L. BEd. 2 d. 148,
referred to.

Per Beg J. (concurring) The anbit of the conditions in a
licence cannot under -the provisions of the Inports and
Exports Control Act, after newsprint has been inported under
a licence, extend to laying down how it is to be utilized by
a newspaper concern for its own genuine needs and busi nesses
because this would ?.nmount to control of supply of news by
means of newsprint instead of only regulating its inport.
[ 833C- Dj

The relevant enactnents and orders seemto authorise only
the grant of licences for particular quotas to those who run
newspapers on the strength of their needs, assessed on the
basi s of their past perfornmances and future requirements and
other relevant data, but not to warrant an inposition of
further conditions to be observed by themwhile they are
genuinely using the newsprint thenselves in the course of
carrying on a legitimte and permssible occupation -and
busi ness. The i nmpugned restrictive conditions thus _appear
to go beyond, the scope of the Essential Comodities Act
1955 as well as the inmports & Exports (Control) Act, 1947.
Nor could any |ega

762

authority be found for themin the provisions of the /Press
Books Act 1867, Registration of Newspapers (Central Rules)
1956, and Press Council Act, 1965, to which reference was
made. [833D G

Therefore the argument put forward on behalf of the
petitioners that after the allocation of quotas of newsprint
to each set of petitioners, on legally relevant nmaterial
the further restrictions sought to be inposed, by neans of
the notified newsprint control policy, on the actual node of
user of newsprint for publication of information or views by
the licensees, simlar to those which were held by this
Court in Sakai Papers case to be invalid, are not covered by
any law in existence, had to be accepted. Hence it was not
even necessary to consider whether they were reasonable
restrictions warranted by either Art. 19 (2) or Art. 19 (6)
of the Constitution. They nust first have the authority of
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sone |law to support them before the question of considering
whet her they coul d be reasonabl e restrictions on fundanenta
rights of the petitioner could arise. [833H 834B]

Per Mathew J. (dissenting) (1) Art. 19 (1) (a) guarantees to
the citizens, the fundamental right of the freedom of speech
and Art, 19(2) enunerates the type of restrictions which
m ght be inposed by law. 1t does not follow fromthis that
freedom of expression is not subject to regulations which
may not anmount to, abridgment. It is a total nisconception
to say that speech cannot be regulated or that every
regul ati on of speech woul d be anabridgment of the freedom of
speech. No freedom however absolute, can be free from
regul ation. Though the right under Art. 30(1) isin terms
absolute, this Court said in In Re the Kerala Education Bil
1957, ([1959] S.C.R 995), that the right is subject to
reasonabl e regul ati on. [803F-(F

(ii) 1f, on account of scarcity of newsprint, it is not
possi ble, on an equitable, distributionto allot to the
petitioners, ~newsprint to the extent necessary to naintain
the present circulation of the newspapers or their page
| evel has to be reduced, it cannot be contended that there
has been abridgment of freedom of speech. Surely the
reduction in the page level or circulation is the direct
result of the dimnished supply of newsprint. Yet it cannot
be said that there/is an abridgnent of the freedom of speech
of the petitioners. /There mi ght be an abridgnment of speech
but not an abridgnment of the freedom of speech. [807C- D]
(iii) The pith and substance test, although not strictly
appropriate, mght serve a useful purpose in the process of
deci di ng whet her the provisions in question which wrk sone
interference with the freedomof speech are essentially
regul atory in character. [807C D

(iv) The «crucial question today, as regards Art. 14, is
whet her the command inplicit in it constitutes nerely a bar
on the creation of inequalities existing w thout any

contribution thereto by State action. 1t has been said that
justice is the effort of nan to mtigate the inequality of
nan. The whole drive of the directive principles of the

Constitution is toward this goal and it is in consonance
with the new concept of equality. The only normwhich the
Constitution furnishes for distribution of the material
resources of the community is the elastic normof the comon
good [see Art. 39(b)]. It cannot be said that the principle
adopted for the distribution of newsprint is not ~for the
conmon good. [816C F]

That apart one of the objects of the Newsprint policy was to
renmedy the inequality created by the previous policies and
to enable the dailies having | ess than 10 pages attain a
position of equality with those operating on a page |evel of
10 or nore.. The all owance of 20 per cent

763

i ncrease for growth in the page |l evel provided in Remark VI I
is based on a classification and that «classification is
grounded on an intelligible differentia having a nexus to
the object sought to be achieved. [816(Q

(v) If the entitlement of a consuner of newsprint is
cal cul ated on the basis of page-level and circul ati on of the
newspaper it would be an integral part of any system of
rationing to tell the consuner that he should maintain the
page level and circulation of the paper. The provision in
Remark VI does not say that the proprietor or publisher of
a newspaper should reduce its circulation. The provision in
effect only tells the proprietor/ publisher of the newspaper
"maintain the circulation at the present |evel or increase
it if you like by reducing the page level." This would not
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amount to an abridgment of the freedom of speech. [817 D &
F]

(vi) Under the theory of the freedom of speech which
recogni ses not only the right of the citizens to speak but
also the right of the community to hear, a policy for the
di stribution of newsprint for maintenance of circulation at
its highest possible level as it furthers the right of the

conmunity to hear, wll only advance and enrich that
freedom [819D
(vii) It is difficult to understand how the fixation of

a maxi num page |level of 10 for calculation of quota of
newsprint would offend the fundanmental right of freedom of
speech of the petitioners. The freedom of speech does not
nean a right to obtain or use an wunlimted quantity of
newsprint., Art. 19(1) (a) is not the "guardian of unlimted
tal kativeness." [814F-(F

(viii) It is settled by the decision of this Court in
Handard Dawakhana ([1960] 2 S.C.R 671) that conmercia
advertisement does not come w thin the anbit of the freedom
of speech guaranteed by Art. 19(1)(a). Curtail nent of
speech occasioned by rationing of newsprint due to its
scarcity can only affect freedom of speech indirectly and
consequently there would be no abridgment of it. [815B-C]
(ix) The Government” may under cls. 3 of the | mports
(control) Order, /1955 totally prohibit  the inport of
newsprint and thus disable any person fromcarrying on a
business in newsprint, if it is in the general interest of
the public not to extend any forei gn exchange on that score.
If the affirmative obligation to expend foreign exchange and
permt the inport of newsprint stems from need of the
conmunity for information and the fundamental « duty of
Covernment to educate the people as also to satisfy the
i ndividual need for self expression, it is not ‘for the

proprietor of a newspaper alone to say that he will reduce
the circulation of the newspaper and increase its page
level, as the comunity has an interest in maintaining or

increasing circulation of newspapers.. The claimto,/ enlarge
the volunme of speech at the expense of circulation is not
for exercising the freedomof speech guaranteed by Art.
19(1) (a) but for comercial advertisenment for revenue which
will fall within the anmbit of that subarticle. [820B-F]

(x) The printer or publisher of each newspaper owned by a
conmon ownership unit is a separate consuner and it “is to
that consuner that the quota is allotted. The application
for quota nade by the commopn ownership unit specifies the
entitlenent of each newspaper owned by it, —and quota is
granted to each newspaper on that basis. |If it were opened
to a common ownership unit to use the quota allotted for one
newspaper owned by it for another newspaper,  or for a

di fferent edition of the-sanme newspaper, t hat woul d
frustrate the whole scheme of rationing. Prohi bi-tion of
i nterchangeability has nothing to do with Art. 19(1) (a).
[ 822C- D]
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(xi) That there is a valid classification between a person
owni ng no newspaper and a conmon ownership unit owning two
or nore newspapers cannot be denied. Any person desiring to
express hinself by the nediumof a newspaper cannot be
denied an opportunity for the sane. The right guaranteed
under Art. 19(1)(a) has an essentially individual aspect. A
conmon ownership unit has already been given the opportunity
to express itself by the nedia of two or nore newspapers. if
a common ownership unit were to go on acquiring or
sponsori ng new newspapers and if the claimfor quota for al

t he newspapers is admtted, that woul d result in
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concentration of newspaper ownership and will accelerate the
tendency towards nonopoly in the newspaper industry. Si nce
the quantity of newsprint available for distribution is
limted, any system of rationing nmust place sonme limtation
upon the right of a person to express hinmself through
newspapers. [822H, 823A-Dj

(xii) The contention that the newsprint Policy was not
binding since it had no statutory backing could not be
accept ed. The newsprint Policy was issued by the Chief

Controller of Inports & Exports and the Additional Secretary
to Covernment, had authenticated it. The newsprint Policy
was pl aced before both the Houses of Parliament. Even if it
was administrative in character it was capable of founding
rights and duties. [823F; 824B]

(xiii) The contention that after newsprint has been
imported, there was no longer any power left in the
CGovernment or in the Chief Controller of Inmports and Exports
to direct the manner -in which it should be utilized, could
not be accepted. Even if it be assuned that Governnent or
the Chief ~Controller of Inports and Exports has no power
under cl. 5(1)(i) of the Inports (Control) Order 1955, to
issue directions as regards the node of wutilization of
newsprint after its inport, it is clear that the Governnent
has power by virtue of the provisions of s. 3 of the
Essential Comodities Act, 1955, to pass an Order as regards
the utilization of newsprint, as newsprint is an "essentia
commodi ty" under s. 2(vii) of that Act. [824F, 825C D

(xiv) Clauses '3(3) and 3(3A) of that newsprint order
were not violative of Art. 14 of ‘the Constitution. [826F]
(xv) It was not necessary to express any opinion as regards
the maintainability of the wit petitions on the ground that
consuners of newsprint in question were not citizens. [826(Q
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separate dissenting opinion

RAY, J. These petitions challenge the Inport Policy for
Newsprint for the year April 1972 to March 1973. The News-
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print Policy is inmpeached as an infringenent of fundanenta

rights to freedom of speech and expression in Article 19 (1)
(a) and right to equality in Article 14 of the Constitution

Sone provisions of the Newsprint Control Order 1962 are
chal l enged as violative of Article 19(1)(a) and Article 14
of the Constitution.

The inport of newsprint is dealt with by Inport Contro

Order, 1955 (referred to as the 1955 Inport Order). The
1955 Inport Order is nade in exercise of powers conferred by
sections 3 and 4A of the Inports and Exports Control Act,
1947 (referred to as the 1947 Act). Section 3 of the 1947
Act, speaks of powers of the Central Government to prohibit,
restrict or otherw se control inports and exports. Section
4A of the 1947 Act contenplates issue or renewal of |icences
under the 1947 Act for inports and exports. Item44 in Part
V of Schedule | of the 1955 Inport Oder relates to
newspri nt. Newsprint is described as white printing paper
(including water|ined newsprint which contained mechanica

wood pulp anounting to not less than 70% of the fibre

content). The inmport of newsprint is restricted under the
1955 Inport Order. This restriction of newsprint import s
also challenged because it infringes Article 19(1)(a). It

is said that the restriction of inport is not a reasonable
restriction within the anbit of Article 19(2).

The Newsprint Control Oder 1962 (referred to as the 1962
Newsprint Order) is made in exerci se of powers conferred by
section of the Essential Commodities Act. 1955 (referred to
as the 1955 Act). 'Section 3 of the 1955 Act enacts that if
the Central CGovernnent is of opinion that it is necessary or
expedient so to do for nmaintaining or increasing supply of
essential commodities or for securing their equi t abl e
di stribution and availability
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at fair prices, it may, by order, provide for regulating or
prohi biting production, supply and distribution and trade
and conmerce therein. Section 2 of the 1955 Act | defines
"essential comuodity" Paper including newsprint, paper
board and straw board is defined in section 2 (a) (vii) of
the 1955 Act to be an essential commuodity.

The 1962 Newsprint Order in clause 3 nentions restrictions
on acquisition, sale and consunption of newsprint. Sub-
clause 3 of clause 3 of the 1962 Newsprint Order states that
no consuner of newsprint shall, in any |Ilicensing  period,
consune or use newsprint in excess of the quantity
aut horised by the Controller fromtime to tine. Sub-cl ause
3A of clause 3 of the 1962 Newsprint Order states that no
consumer of newsprint, other than a publisher of text books
or books of general interest, shall use any kind of paper
ot her than newsprint except with the perm ssion, in witing,
of the Controller. Sub-clause 5 of clause 3 of the 1962
Newsprint Oder states that in issuing an authorisation
under this clause, the Controller shall have regard to the
principles laid down in the Inmport Control Policy wth
respect of newsprint announced by the Central Governnent
from time to time. Sub-clauses 3 and 3A of clause 3 of the
1962 Newsprint Oder are challenged in these petitions on
t he ground that these clauses affect the volune of
circulation, the size and gromh of a newspaper and thereby
directly infringe Article 19 (1) (a) of the Constitution

The restrictions nentioned in these sub-clauses of clause 3
of the 1962 Newsprint Oder are also said to be not
reasonable restrictions within the anbit of Article 19 (2)
of the Constitution.

Sub-cl auses 3 and 3A of clause 3 of the 1962 Newsprint O der
are further inpeached on the ground that they offend Article
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14 of the Constitution. Sub-clause 3Ais said to confer
unfettered and unregul ated power and uncontroll ed di scretion
to the Controller in the mtter of granting of
authorisation. It is said that there are no provisions for
redress of grievances by way of appeal or revision of the
Controller’s decision in the matter of grant or renewal of
aut horisation. The restrictions are said to be not reason-

able or justified in the interest of general public. The
di stinction between publishers of text-books and books of
general interest on the one hand and other consumers of

newsprint on the other in sub-clause 3A is said to be
discrimnatory and without any rational basis. Again, the
di sability inposed by sub-clause 3A on newspapers preventing
themfromusing printing and witing paper while pernitting
all other consunmers to doso, is said to be irrationa

di scrimnation between newspapers and periodicals as the
latter are permitted to use unlimted quantity of printing
and witing paper in addition to their allocation of
newsprint.
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The Newsprint Policy of 1972-73 referred to as the Newsprint
Policy deals wth white printing paper (including water
i ned newsprint which contained mechanical wood pul p
amounting to not less than 70 per <cent of the fibre
content). Licences are issued for newsprint. The wvalidity
of licences is for 12 nonths. The Newsprint Policy defines
“common ownership unit" to nean newspaper establishnent or
concern owmning two or nmore news  interest newspaper s
including at |east one daily irrespective of the centre of
publication and | anguage of such newspapers.  Four features
of the Newsprint Policy are called in question. These
restrictions inposed by the Newsprint Policy are said to
infringe rights of freedom of speech  and expression
guaranteed in Article 19 (1)(a) of the Constitution. First,

no new paper or new edition can be started by a comon
owner shi p unit even wthin_ the authorised guot a of
newspri nt. Secondly, there is a’limtation on the maxi mum
nunber of pages to 10. No adjustnent is pernmitted between
circulation and the pages so as.to increase the pages.

Thirdly, no inter-changeability s pernmi-tted bet ween
different papers of comon ownership unit or - different
editions of the same paper. Fourthly, allowance of 20 per
cent increase in page level up to a maxi num of 10 has been
given to newspapers, with less than 10 pages. It is said
that the objectionable and irrational feature of t he
Newsprint Policy is that a big daily newspaper is prohibited
and prevented fromincreasi ng the nunber of pages, page area
and periodicity by reducing circulation to neet its
requirenment even wthin its adnissible quota. I'n’ the
Newsprint Policy for the year 1971-72 and the earlier
periods the newspapers and periodicals were permtted to
i ncrease the nunmber of pages, page area and periodicity by

reducing circul ation. The current policy prohibits the
sarme. The restrictions are, therefore, said to be
irrational, arbitrary and unr easonabl e. Bi g daily

newspapers having large circulation contend that this
discrimnation is bound to have adverse effects on the big
dai |l y newspapers.

The Newsprint Policy is said to be discrimnatory and
violative of Article 14 because conmon ownership units al one
are prohibited fromstarting a new paper or a new edition of
the sanme paper while other newspapers with only one daily
are permtted to do so. The prohibition against inter-
changeability between different papers of the sane unit and
different editions of the said paper is said to be arbitrary
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and irrational, because it treats all combn ownership units
as equal and ignores pertinent and material differences
bet ween sonme comron ownership units as conpared to others.
The 10 page limt inposed by the policy is said to violate
Article 14 because it equates newspapers which are unequa
and provides the same perm ssible page limt for newspapers
which are essentially local in their character and news-
papers which reach | arger sections of people by giving world
news

14-1499Sup. Cl /73
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and covering larger fields. The 20 per cent increase
al  owed for newspapers, whose nunber of pages was |less than
10 is also challenged 'as violative of Article 14 by
di scri m nating agai nst _newspapers having nore than 10 pages.
The difference in entitlement between newspapers wth an
average of nmore than 10 pages as conpared with newspapers of
10 or ~less than 10 pages is 'said to be discrimnatory
because the differentia is not based on rational incidence
of classification.
The inport policy for newsprint has a history. From 1963-64
guota of newsprint for dailies has been calculated on the
basi s of page level of 1957 and circul ati on of 1961-62 wth
ad hoc increases for growh on the basis of percentage of
pages calculated 'on ~circulation and 'allowance of page
increase of not nore than 2 pages at a tinme subject to a
maxi mum of 12 pages. The bulk of newsprint was inmported in
the past. |ndigenous newsprint was lLimted in supply. From
1963-64 till 1970-71 printing and witing paper available in
our country was taken into account for framng the inport
policy. The quantity which could be nmade available to
consuners of newsprint for the requirenents of publishers of
text books were considered in that behalf. After  1971-72
printing and witing paper was in-short supply. Accor di ng
to the Government this was adversely affecting t he
requi rements of the publishers of text books. The loss to
newsprint consunmer from the non-availability of white
printing paper was nmade good in. additional quantity of
i mported newsprint. The inport quota of newsprint was
i ncreased from 1, 40,000 tonnes in 1970-71 to 1.80,000 tonnes
in 1971-72.

From 1972-73 with regard to daily newspapers three principa
changes were effected. First, the base year for circulation
was taken at 1970-71. Second, the page |level was taken  at
t he maxi mum of 10 pages instead of the previously operating
10 page level. Those operating at a page level of over 10
pages were given the facility of basing their required quota
either on actual circulation for 1970-71 or admissible or
calculated circulation for 1971-72 whichever  is nor e.
Third, the increase in quota for growth was allowed as in

the past, In the case of circulation growmh it was
stipulated in ternms of percentage of circulation over the
previous year. In the case of page growth the maxi mumof 10
pages was pernitted.

The Additional Solicitor General raised two pleas in
denurrer. First, it was said that the petitioners were

conpanies and therefore. they could not invoke fundanenta
ri ghts. Secondly, it was, said that Article 358 of the
Constitution is a bar to any chall enge by the petitioners of
viol ati on of fundanental rights.
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This Court in State Trading Corporation of India Ltd. v. The
Conmrer ci al Tax Oficer, Vi sakhapat nan( 1) and Tata
Engi neering & Loconotive Co. v. State of Bihar (2 )
expressed the viewthat a corporation was not a citizen
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within the neaning of Article 19, and, therefore, could not
i nvoke that Article. The najority held that nationality and
citizenship were distinct and separate concepts. The view
of this Court was that the word "citizen" in Part 11 and in
Article 19 of the Constitution neant the same thing. The
result was that an incorporated conmpany could not be a

citizen so as to invoke fundanental rights. In the State
Trading Corporation(l) case (supra) the Court was not
invited to "tear the corporate veil". In the Tata

Engi neering & Loconmotive Co. (2) case (supra) this Court
said that a conpany wag a distinct and separate entity from
shar ehol ders. The corporate veil it was said could be
lifted in cases where the conpany is charged wth trading
with the enenmy or perpetrating fraud on the Revenue
authorities. Mukherjea J., \in Chiranjit Lal Choudhuri v.
The Union of India & Os. (3 ) expressed the mnority view
that an incorporated conpany can cone up to this Court for
enf orcenent of fundanental rights.

There 'are however decisions of this Court where relief has
been granted to the petitioners claimng fundamental rights
as shareholders or editors of newspaper conpanies. These
are Express Newpapers (Private) Ltd. & Anr. v. The Union of
India & Os.(4)' and Sakal Papers (P) Ltd. & Os. v. The
Union of India (5).

In Express Newspapers (4 ) case (supra) the Express News
papers (Private Ltd. was the petitioner ina wit petition
under Article 32, The Press Trust of ~India Linmted was
another petitioner in a simlar wit petition. The Indian
Nati onal Press (Bonbay) Private Ltd. otherw se known as the
"Free Press Goup" was a petitioner in the third wit
petition. The Saurashtra Trust was petitioner for a chain
of newspapers in another wit petition. ~ The Hi ndustan Ti nmes
Limted was another petitioner. These petitions in the
Express Newspapers(4) case (supra) challenged the vires of
t he Wrking Journalists (Conditions of Servi ce) and
M scel | aneous Provisions Act, 1955. The petitioners
contended that the provisions of the Act violated /Articles
19(1) (a), 19(1)(g) and 14 of the Constitution.

I n Sakal Papers(5) case (supra) the petitioners were a Pri-
vate limted conpany carrying on ‘business -of publishing
dai ly and weekly newspapers in Marathi -and two sharehol ders
in the

(1) [1964] 4 S.C. R 99. (2) [1964] 6 S.C.R 885.

(3) [1950]S.C.R 869. (4) [1959] S.C R 12

(5) [1962] 3 S.C. R 842.
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conpany. There were two other petitions by readers of
"Sakar" newspaper. M reader petitioners also chall enged

the constitutionality of the Act. The petitioners  there
chal | enged the Daily Newspapers (Price and Page) Order, 1960
as contravening Article 19(1)(a) of the Constitution

Neither in the Express Newspapers case (supra) nor in  Saka
Papers case (supra) there appears to be any plea raised
about the maintainability of the wit petition on the ground
that one of the petitioners happened to be a conpany.

In the Express Newspapers case (supra) this Court held that
freedom of speech and expression includes within its scope
the freedom of the Press. This Court referred to the
earlier decisions in Romesh Thappar v. State of Madras(1)

and Brij Bhushan v. State of Del hi(2). Ronesh Thappar’s
case (supra) related to a ban on the entry and «circulation
of Thapper’'s journal in the State of Madras under the

provi sions of the Madras Miintenance of Public Order Act,
1949. Patanjali Sastri, J. speaking for the Court said in
Ronesh Thappar’s case (supra) that "there can be no doubt
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that the freedom of speech and expression includes freedom
of propagation of ideas and that freedomis ensured by the
freedom of circulation. Liberty of <circulation is as
essential to that freedomas the liberty of publication
I ndeed, without circul ation publication would be of little
value”. In Brij Bhushan’s case (supra) Patanjali Sastri, J.
speaking for the majority judgnent again said that every
free man has undoubted right to lay what sentinents he
pl eases before the public; to forbid this, is to destroy the
freedom of the press". Bhagwati, J. in the Express
Newspapers case (supra) speaking for the Court said that the
freedom of speech and_ expression includes freedom of
propagati on of ideas which freedomis ensured by the freedom
of <circulation and that the liberty of the press is an
essential part of the right to freedom of speech and
expression and that the liberty of the press consists in
all owi ng no previous restraint upon publication.

Describing the inmpugned Act in the Express Newspapers case
(supra) as a neasure which could be legitimately character-
ised to affect "the pressthis Court said that if the
intention _or the Proximate effect and operation of the Act
was such as to bring it within the mschief of Article 19
(1) (a) it would certainly be liable to be struck down. But
the Court found in the Express Newspapers case (supra) that
the inpugned, nmeasures were enacted for the benefit of the
working journalists and it was, therefore, neither the
intention nor the effect and operation

(1) [1950] S.C.R 594 (2) [1950] S.C.R 605
771

of the inpugned Act to take away or abridge the right of
freedom of speach and expression enjoyed by the petitioners.
There are anple observations of this Court in the  Express
Newspapers case (supra) to support the right of t he
petitioner conpanies there to invoke fundamental right in
aid of freedom of speech and expression enshrined in the
freedom of the press. This Court said that if the inpugned
neasure in that case fell withinthe vice of Article '19(1)
(a) it would be struck down. This observation is an
illustration of the manner in which the truth and spirit of
the freedom of press is preserved and protected.

I n Sakal Papers case (supra) this Court struck down section
3(1) of the Newspaper (Price and Page) Act, 1956 and al | owed
the petitioner conpany relief-on that basis. |In the, Saka
Papers case (supra) relief was granted to the shareholders
and the conpany. The Court thought it unnecessary to
express any opinion on the right of the readers to conplain
of infraction of fundanental rights in Article 19(1) (a) by
reason of impact of |aw abridging or taking way the freedom
of speech and expression

In the present case, the petitioners in each case are in
addition to the conmpany the sharehol ders, the, editors and
the publishers. In the Bennett Col enan group of cases one
sharehol der, a reader of the publication and three editors
of the three dailies published by the Bennett Col eman G oup
are the petitioners. In the H ndustan Tinmes case a
sharehol der who happened to be a Deputy Director, a
sharehol der, a Deputy Editor of one of the publications, the
printer and the publisher of the publications and a reader

are the petitioners. |In the Express Newspapers case the
conpany and the Chief Editor of the dailies are the
petitioners. |In the Hi ndu case a sharehol der, the Managing

Editor, the publisher of the conpany are the petitioners.
One of the inportant questions in these petitions is whether
the shareholder, the weditor, the printer, the Deput y
Director who are all citizens and have the right to freedom
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under Article 19(1) can invoke those rights for freedom of
speech and expression, clainmed by themfor freedom of the
press in their daily publication. The petitioners contend
that as a result of the Newsprint Control Policy of 1972-73
their freedom of speech and expression exercised through
their editorial staff and through the medi um of publications
is infringed. The petitioners also challenge the fixation
of 10 page ceiling and the restriction on circulation and
growmh on their publications to be not only violative of but
also to abridge and take away the freedom of speech and

expression of the shareholders and the editors. The
sharehol ders, individually and in association wth one,
anot her represent the nedium
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of newspapers through which they disseninate and circul ate
their views and news.” The newsprint policy express them to
heavy financial loss and inpairs their right to carry on the
busi ness of printing-and publishing of the dailies through
the nmedi um of the conpani es.
In R C. Cooper v. Union of India (1) which is referred to
as the Bank Nationalisation(1l) case Shah, J. speaking for
the mpjority dealt with the contention raised about the
mai ntai nability of the petition. The petitioner there was a
sharehol der, a Director and hol der of deposit of current
accounts in the Bank.” The |ocus standi of the petitioner
was chall enged on the ground that no fundanmental right of
the petitioner there was directly inpaired by the enactnent
of the Ordinance and the Act or any action taken thereunder
The petitioner in the Bank Nationalisation case (supra)
clained that the rights guaranteed to hi munder Articles 14,
19 and 31 of the Constitution were i mpai red. The
petitioner’s grievances were these. The ~Act and t he
Ordi nance were without |egislative competence. The Act and
the Odinance interfered with the guarantee of freedom of
trade. They were not made in public interest. The
President had no power to pronulgate the O dinance. In
consequence of hostile discrimnation practiced by the State
the wvalue of the petitioner’s investnent in the shares is
reduced. Hs right to receive dividends ceased. He
suffered financial |oss. He was deprived of the right as a
sharehol der to carry on business through the agency of the
conpany.
The ruling of this Court in Bank Nationalisation case
(supra) was this
"A nmeasure executive or legislative nay inpair
the rights of the conpany al one, and  not of
its shareholders; it may inpair therights of
the sharehol ders not of the Conpany; it. may
inmpair the rights of the sharehol ders as / well
as of the conpany. Jurisdiction of the /Court
to grant relief cannot be denied, ~when by
State action the rights of the individua
sharehol der are inpaired, if- that action
impairs the rights of the Conmpany as well.
The t est in det er m ni ng whet her t he
shareholder’s right is inpaired is not formal;
it is essentially qualitative; if the State
action inmpairs the right of the sharehol ders-
as well as of the Conpany, the Court wll not,
concentrating merely upon the techni ca
operation of the action, deny itself
jurisdiction to grant relief."
(1) [1970] 3 S.C. R 530.
773
In the Bank Nationalisation case (supra) this Court held the
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statute to be void for infringing the rights under Articles
19(1)(f) and 19(1)(g) of the Constitution. In the Bank
Nat i onal i sation case (supra) the petitioner was a
sharehol der and a director of the company whi ch was acquired
under the statute. As a result of the Bank Nationalisation
case (supra) it follows that the Court finds out whether
the legislative neasure directly touches the conpany of
which the petitioner is a shareholder. A shareholder is
entitled to protection of Article 19. That individual right
is not lost by reason of the fact that he is a sharehol der
of the conpany. The Bank Nationalisation case (supra) has
est abl i shed the view that the fundamental rights of
sharehol ders as citizens ‘are not | ost when they associate to

from a conpany. When their fundanental rights as
sharehol ders are inpaired by State action their rights as
shar ehol ders are protected. The reason is that t he

sharehol ders’ rights are equal ly and necessarily affected if
the. rights of the conpany are affected. The rights of
sharehol ders with regard to Article 19(1) (a) are projected
and nmaniflested by the newspapers owned and controlled by the
shar ehol ders through-the medi umof the corporation. In the
present case, the individual rights of freedom of speech and
expression of editors, Directors and sharehol ders are al
exerci sed through their newspapers through which they speak
The press reaches /the public through the Newspapers. The
shar ehol ders speak / through their editors- The fact that
the conpanies are the petitioners does not prevent this
Court from giving 'relief to the shareholders, editors,
printers who have asked for protection of their  fundanenta
rights by reason of the effect of the |law and of the action
upon their rights. The locus standi of  the  sharehol der
petitioners is beyond challenge after the ruling of this
Court in the Bank Nationalisation case (supra). The
presence of the conpany is on the sane ruling not a bar
to the grant of relief.

The rulings in Sakal Papers case (supra) and Express News-
papers case (supra) also support the conmpetence of the
petitioners to nmaintain the proceedi ngs.

Article 358 of the Constitution was invoked by t he
Addi ti onal Solicitor GCeneral to raise the bar "to the
mai ntai nability of the petition. Under Article 358 while “a
proclamation of a energency is in operation nothing in
Article 19 shall restrict the power of the State to nmake any
law or to take any executive action which the State would
but for the provisions contained in that Part be conpetent
to nmake or to take. It was, therefore, said on behalf of
the CGovernment that the petitioners could not challenge the
1972-73 Newsprint Policy during the procl amati on of
enmer gency. Counsel on behalf of the petitioners contended
t hat Article 358 is inapplicable because it has no
application to the | aw or executive
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action taken prior to the proclamation of emnergency. The
Newsprint Policy was said by the petitioners to be a,
conti nuation of the old newsprint policy whi ch had
originated earlier and continued fromyear to year for a

decade till the proclamation of energency in 1971. The
restrictions on newsprint policy were inposed before the
procl amation of emergency. It was, therefore, said that

these restrictions could be chal |l enged.

In District Collector of Hyderabad & Ors. v. Ms lbrahim &
Co. etc.(1) this Court considered whether the Sugar Contro
Order 1963 was protected under Article 358 and 359 because
the President had declared that state of energency. The
Sugar Control Order 1963 was made in exercise of powers
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conferred by section 3 of the Essential Comuodities Act.
The order placed restrictions on sale and delivery by the
producers. The Order also controlled the production

di stribution of sugar by producers or recognised dealers.
The Order regul ated the noverment of sugar at fixed price.
The state of energency was declared on 28 Cctober, 1962. It
was contended that on the issue of proclamation of energency
the State is, for the duration of the energency, conpetent
to enact legislation notwithstanding that it inpairs the
freedons guaranteed by Article 19 of the Constitution. The
State was al so said to be conpetent to take executive action
during the proclamation of enmergency which the State would

for the provisions contained in Article’ 19 of, the
Constitution be conmpetent to nmake. In Ibrahims case (supra)
the State nmmde an executive order. It was said "the

executive action of the State CGovernment which is otherw se
invalid is not _imune from attack, nmnerely because a
procl amation of emergency is in operation when it is taken".
The Order of the State Governnent in that case was held to
be contrary to statutory provisions contained in the Sugar
Deal ers Licensing Order and the Sugar Control Order. The
executive action was, therefore, held not to be protected
under Article 358 of the Constitution

Oiginally, the petitioners challenged the validity of the
Newsprint Policy for 1971-72. The petitions were anended.
As a result of the amendnent the petitioners challenged the
validity of the 1972-73 newsprint policy. The contention of
the petitioners is correct that the inpeached policy is a
continuation of the old policy. ~Article 358 does not apply
to executive action taken during the energency if the sane
is a continuation of the prior executive action or an
emanation of the previous |aw which prior executive action
or previous | aw woul d otherwi se be violative of Article 19
or be otherw se unconstitutional. ~The contention on behalf
of the Governnent that the 1972-73 policy is protected
during the proclamation of energency and is a nmere
administrative action is unsound Executive action which is
unconstitutiona

(1) [1970] 3 S.C R 498.
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is not inmune during the proclamation of energency. During
the proclamati on of energency Article 19 is suspended. But

it would not authorise the taking of detrinmental executive
action during the enmergency affecting the fundanental rights
in Article 19 without any legislative authority or in
purported exercise of power conferred by any pre-energency
| aw whi ch was invalid when enact ed.

This Court 1in State of Madhya Pradesh & Anr.! v. Thakur
Bharat Singh(1) considered whether the State  Governnent
could make an order under the Madhya Pradesh Public Security
Act 1959 directing that Thakur Baharat Singh shall “not be in
any place in Raipur District and that he was to reside in a
naned town. The Order was nade on 24 April, 1963. The
CGovernment contended in the Madhya Pradesh case (supra),
that Article 358 protected | egislative and executive action
taken after the proclamati on of energency which was decl ared
on 20 Cctober, 1962. This Court rejected the contention of
the State that the Order was protected by Article 358. This
Court held that if the power conferred by the 1959 Act to
i mpose unreasonable restrictions offended Article 13 by
taking away or abridging the rights conferred by Part El of
the Constitution the lawin contravention of Article 13
woul d be void. Article 358 suspends the provisions of
Article 19 during an emergency. This Court said that al
executive action which operates to the prejudice of any
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person nust have the authority of law to support it, and the
terms of Article 358 do not detract fromthat rule. Article
358 expressly authorises the State to take legislative or
executive action provided such action was conmpetent for the
State but for the provisions in Part 111 of t he
Consti tution. Article 358 does not invest the State wth
arbitrary authority to take action to the prejudice of
citizens, and others; it nerely provides that so long as the
procl amati on of energency subsists |aw nmay be enacted and
executive action may be taken in pursuance of |awfu

authority, which if the provisions of Article 19 were
operative would have been invalid. Every act done by the
Government or by its officers nust, if it is to operate to
t he prejudice of any  person, be supported by sone
| egi slative authority. ~The Madhya Pradesh was (supra) is an
authority for the proposition that Article 358 does not
operate to validate any legislative provision which is
invalid because of the constitutional prohibition. In the
present case, the inmpugned newsprint policy is continuation
of prior _executive action and of previous |aw. Ther ef or e,
in our judgment there is no nerit in this prelinmnary
obj ecti on.

The Additional Solicitor General contended that the right to
import and utilise newsprint was not a common law right. It
was said to be a special right covered by several statutes.
The I nports

(1) [1967] 2 S.C.R 454.

776

and Exports Act 1947, the Inports Control Order, 1955, the
Essential Commodities Act 1955-and the Newsprint Contro

Order 1962 were referred to in support of the  proposition
that if the petitioners asked for a quota of newsprint they

had to abide the conditions prescribed. It was also said
that the Press woul d have no special fundanental right. under
Article 19 (1) (a). The legislative measures wer e,

therefore, said by the Governnentt to be regulation of
newspaper busi ness even though there m ght be the incidenta
result of curtailing circulation. Reliance was placed on
the decisions in Express Newspapers case (supra) and Handard
Dawakhana (Wakf) Lal Kuan, Del hi & Apr.-v. Union of India &
Os.(1), in support of the contention that there would be no
abridgenent of fundanental right of the press if as a result
of regul ati on of newspaper business there was the incidenta
effect of curtailing circulation. The Newsprint Policy was
defended by the Governnent to be in aid of- allow ng smal
newspapers to grow and to prevent a nonopolistic conmbination
of bi g newspapers.

The power of the CGovernment to inport newsprint. cannot be
deni ed. The power of the Governnent to control the
di stribution of newsprint cannot equally be denied. It has,
of course, to be borne in nmind that the distribution must be
fair and equitable. The interests of the big, the  medium
and the small newspapers are all to be taken into
consideration at the tinme of allotment of quotas. In the
present case, there was sone dispute raised as to whether
there should be nore inport of newsprint. That is a matter
of Government policy. This Court cannot adjudicate on such
policy neasures unless the policy is alleged to be mal afide.
Equally, there was a dispute as to the quantity of
i ndi genous newsprint available for newspapers. This Court
cannot go into such disputes.

The petitioners raised a question as to whether t he
Newsprint Control Policy is a newsprint control or a
newspaper control. M. Palkhivala characterised the nmeasure
to be newspaper control wth degrees of subtlety and
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sophi sti cati on. Rati oning of newsprint is newspri nt
control . That is where quota is fixed. Newspaper contro

can be said to be post-quota restrictions. The post-quota
restrictions are described by M. Pal khivala to be newspaper
control . The newspaper control, accordi ng to t he
petitioners, is achieved by neasures adopted in relation to
conmon ownership units owning two or nore newspapers. These
conmon ownership wunits are not allowed to bring out new
papers of new editions of their dailies. These are not to

have interchangeability of quota within their wunit. In
addition Ilarge papers are not allowed to have nore than 10
pages. It was said that in the past several years Newsprint

Control Policy worked remarkably w thout any chall enge.

(1) [1960] 2 S.C R 671
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Article 19(1) (a) provides-that all citizens shall have the
right to freedomof speech and expression. Article 19 (2)
states ~that. nothing-in sub-clause (a) of clause (1) shal
affect | the operation; of any existing law, or prevent the
State fromnaking any law, in’. so far as such law inposes
reasonable restrictions on the exercise of the ri ght
conferred by the said sub-clause in the interests of the
security of the State, friendly relations wth foreign
States, public order, decency or norality, or in relation to
contenpt of Court, defamation or incitenent to an offence.
Al though Article 19(1) (-a) does not nention the freedom of
the Press, it is the settled view of this Court that freedom
of speech and expression includes freedom of the Press and
circul ation.

In the Express Newspapers case (supra) it is said that there
can be no doubt that liberty of the Press is an ‘essentia
part of the freedom of speech and expressi on guaranteed by

Article 19 (1) (a). The Press has the right ‘of free
propagation and free «circulation wthout any previ ous
restraint on publication. |If a law were to, single out the

Press for laying down prohibitive burdens on it that would
restrict the circulation, penalise its freedom of choice as
to personnel, prevent newspapers from being started and
conpel’ the press to Governnment aid. This would violate
Article 19 (1)(a), and would fall outside the protection
af forded by Article 19 (2).

In Sakal Papers case (supra) it is said that the freedom of
speech and expression guaranteed by Article 19 (1) gives a
citizen the right to propagate and publish his ideas to
di ssenminate them to circulate themeither by words of nouth
or by witing. This right extends not nerely to the natter
it is entitled to circulate but also to the ~volune of
circul ation. In Sakal Papers case (supra) the Newspaper
(Price and Page) Act 1956 enpoweredthe Governnent to
regul ate the prices of newspapers in relation to their pages
and sizes and to regulate the allocation of space for
advertisement nmatter. The CGovernnent fixed the maximm
nunber of pages that might be published by a newpaper
according to the price charged. The Government prescribed
the nunber of supplenents that would be issued. This Court
held that the Act and the Order placed restraints on the
freedom of the press to circulate. This Court also held.
that, the freedom of speech could no+. be restricted for
t he purpose of regulating the comercial aspects of
activities of the newspapers.

Publ i cati on nmeans di ssem nation and circulation. The press
has to carry on its activity by keeping in view the class of
readers, the,conditions of |abour, price of nmat eri al
availability of advertisenments, size of paper and the
di fferent ki nds of news conments and’ Vi ews and
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advertisenents which are to be published and circul ated.
The |aw which | ays excessive and prohibitive burden which
would restrict the circulation of a newspaper will not be
saved by
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Article 19 (2). |If the area of advertisenent is restricted,
price of paper goes up. |If the price goes wup circulation
will go down. This was held in Sakai Papery case (supra) to
be the direct consequence of curtailment of advertisenent.
The freedom of a newspaper for publish any nunber of pages
or to circulate it to any nunber of persons has been held by
this Court to be an integral part of the freedom of speech
and expression. This freedom is violated by pl aci ng
restraints upon it or by placing restraints upon sonething
which is an essential part of that freedom A restraint on
the nunmber of pages, a restraint on circulation and a
restraint on advertisements would affect the fundanenta
rights under Article 19 (1)(a) on the aspects of
propagati on, publication and circul ation

This Court in Handard Dawakhana case (supra) considered the
ef f ect of Drugs and Magi ¢ Renedi es (Obj ecti onabl e
Advertisement) Act, 1954 in relation to Articles 19 (1)(a),
19 (1) (f), 19 (1)(g) and 19(6). The Act in that case was
to control the advertisement of drugs in certain cases to
prohi bit the advertisenment for certain purposes of renedies
alleged to possess magic qualities and to provide for
matters connected therewith. The Act was chall enged on the
ground of violation of fundanental rights. The ruling of
this Court in Handard Dawakhana case (supra) t hat
advertisenent is no doubt a formof speech and it is only
when an advertisenent is considered with the expression or
propagation of idea that it can be saidto relate to freedom
of speech. The right to publish comrercial advertisenents
is not a part of freedom of speech

The Additional Solicitor General contended that the ' news-
print policy did not violate Article 19 (1) (a). The
reasons advanced were these. The newsprint policy does not
directly and inmediately deal with, the right nentioned in
Article 19 (1)(a). The test of violation is the subject
matter and not the effect or result of the |egislation. | f
the direct object of the inmpugned law or action - is other
than freedom of speech and expression Article 19 (1)(a) is
not attracted though the right to freedom of speech and
expression may be consequentially or incidentally abridged.
The rulings of this Court in Express Newspapers case (supra)
and Handard Dawakhana case (supra) were referred to.~ In the
Express Newspapers case (supra) the Act was said to be a
beneficent legislation intended to regulate the conditions
of service of the working journalists. It was held that the
direct and inevitable result of the Act could not be said to
be taking away or abridging the freedom of speech and
expression of the petitioners. In. the Handard Dawakhana
case (supra) the scope and object of the Act and its true
nature and character were found to be not interference wth
the right of freedom of speech but to deal with trade or
busi ness. The subject nmatter of the inmport policy in the
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present case was rationing of inported conmodity and
equitable distribution of newsprint. The restrictions in
fixing the page level and circulation were pernissible as
directions, which were considered necessary in order to see
that the inported newsprint was. properly utilised for the
purpose for which the inport was considered necessary.
Article 369 of the Constitution shows that rationing of and
di stribution of quota of newsprint and regul ation of supply
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is not a direct infringenent of Article 19 (1)(a). The
scarcity of newspapers Justifies the regulation and the
direction in the manner of use. The Anerican decision in
Red Lion Broadcasting Cc.. v. Federal Conmunications Com (1)
was relied on to show that neither regulation nor direction
with regard to nmedi um of expression encroaches on the First
Amendnent right of the Anerican Constitution. Regul at ory
statutes which do not control the content of speech but
incidentally limt the unfettered exercise are not regarded
as a type of law which the First Anendnment to the Anerican
Constitution forbade the Congress of the United States to

pass. "the decisionin United States v. OBrien(l) was
relied on as an authority for such regul ation and control of
the content of speech. Any incidental linitation or
i nci dent al restriction on the freedom of speech is
permissible if the same is essential to the furtherance of
i mportant governmental ~interest in regulating speech and
freedom

The Additional Solicitor General further put enphasis on
the, pith and substance of the Inport Control Act to contro
i mports, —and exports for these reasons. One nethod of
controlling inmport is to regulate the use and di sposition of
the goods after they are, bought. The decision in Abdul
Aziz Amudin v. State of Maharashtra(l) was referred to
indicate that the scope of control of inport extended to
every stage at which the Governnent felt it necessary to see
that the goods were properly utilised. Therefore, the
CGovernment submi ssion is that regulations regarding utilisa-
tion of goods by inporters after inport is not a regulation
with regard to production, supply and distribution of goods
so as to attract Entry 29 List 11 of the Government of India
Act, 1935 corresponding to Entry 27 of List 11 in the
Constitution. It was said that even if  there was any
trenching on Entry 29 List Il of’ the 1935 Act corresponding
to Entry 27 List Il of the Constitution it would be an
i ncidental encroachnent not affecting the validity of’ the
Act . The directions in the control policy are, therefore,
justified by the Governnent under clause 5 of ‘the 1955
Inport Control Oder read with section 3(1) of° the 1947
Inport "and Export Act and they are also justified under the
provi sions of clause 3 of the Newsprint Control O-der- 1962.
(1) [21969] 393 US 367-23L Ed. 2d. 371

(2) [1968] 391 US 367-20 L. Ed. 2d. 672.

(3) [1964] 1 S.C R 830.
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The Newsprint Control Order 1962 was said to give sufficient
gui dance with regard to exercise of powers. Cause 3(5) of
the Control Order of 1962 indicated that the Controller. was
to have regard to the principles. The inport policy was
upheld by the Governnment to have administrative character
for guidance. in the matter of grant of I|icences. It was
said that the inpeached newsprint policy was given to the
public as information regarding principles governing 'issue
of import |icences. The inmport policy was evolved to
facilitate nechanismof the Act. The Inport policy was said
to have necessary flexibility for six years prior to Apri
1961. The Newsprint Policy operated successfully. The
Control l er has not abused his power.

M. Pal khivala said that the tests of pith and substance of
the subject, matter and of direct and of incidental effect
of the legislation are relevant to questions of |egislative
conpetence but they are irrelevant to the question of
infringenent of fundanmental rights. |In our viewthisis a
sound and correct approach to interpretation of |egislative
nmeasures and State action in relation to fundanental rights.
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The true test is whether the effect of the inmpugned action
is to take away or abridge fundanmental rights. if it be
assuned that the direct object of the law or action has to.
be direct abridgnment of the right of free speech by the
i mpugned law or action it is to be, related to the
directness of effect and not to the directness of the
subject natter of the inpeached |aw or action. The action
may have a direct effect on a fundanental, right although
its direct subject matter nay be different. A law dealing
directly with the Defence of India or defamation may yet
have a direct effect on the freedom of speech. Article
19(2) <could not have such law if the restriction is
unreasonable even if it is related to matters nentioned
t herein. Therefore, the word "direct” would go to the
quality or character of the effect and not to the subject
matter. The object” of the law or executive action is
irrelevant when it establishes the petitioner’s contention
about fundanmental right. |In the present case, the object of
the newspaper restrictions has nothing to do wth the
avai | ability of newsprint or foreign exchange because these
restrictions —cone into operation after the grant of quota.
Therefore the restrictions are to control the nunber of

pages or «circulation of ~dailies or newspapers. These
restrictions are clearly outside the anbit of Article 19(2)
of the Constitution. It, therefore, confirns that the right

of freedom of speech and expression is abridged by these
restrictions.

The question neatly raised by the petitioners  was whether
the inmpugned Newsprint Policy is in substance a newspaper
control . A newspaper control policy is wultra vires the
I mport Control Act and the Inport Control Order. Entry 19
of List 1 of the 1935 Act could enpower Parlianent to
control inports. Both the State |egislature and Parlianent
have power to |egislate upon newspapers
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falling wunder Entry 17 of List IIl. The two fields of
legislation are different. The Inmport Control /Act may

i nclude control of inport of newsprint but it does not allow
control of newspapers. The nachinery of the Inport Contro

cannot be utilised to curb or control circulation of” growth
or freedom of newspapers in India. The pith and - substance
doctrine is used in ascertaining whether the Act falls under
one Entry while incidentally encroachi ng upon another Entry.
Such a question does not arise here. The Newsprint~ Contro

Policy 1is found to be newspaper control order in the guise
of framing an Inport Control Policy for newsprint.

This Court in the Bank Nationalisation case (supra) laid
down two tests. First it is not the object of the authority
making the law inmpairing the right of the citizen nor/ the
form of action that determ nes the invasion of the right.

Secondly, it is the effect of the law and the action upon
the right which attracts the jurisdiction of the court to
grant relief. The direct operation of the Act upon the

rights forns the real test.

In Sakal Papers case (supra) this Court referred to the
ruling in Dwarkadas Shrinivas v. The Shol apur & Weaving Co.
Ltd.(,)’ that it is the substance and the practical result
of the act of the State that should be considered rather
than the pure legal form The correct approach _should be
to enquire what in substance is the loss or injury caused to
the citizen and not nerely what manner and nmethod has been
adopted by the State in placing the, restrictions. in Saka
Papers case (supra) raising the price affected and infringed
fundanmental rights. In Sakal Papers case (supra) this Court
said that the freedom of a newspaper to publish any nunber
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of pages or to circulate it to any number of persons is each
an integral part of the freedom of speech and expression. A
restraint placed wupon either of themwould be a direct
i nfringenent of the right of freedom of speech and

expr essi on. The inpact on the freedomof the press would
still be direct in spite of the fact that it is not said so
with words. No | aw or action would state in words that

rights of freedom of speech and expression are abridged or
taken away. That is why Courts have to protect and guard
fundanmental rights by considering the scope and provisions
of the Act and its effect upon the fundanental rights. The
ruling of this Court in Bank Nationalisation case (supra) is
the test of direct operation upon the rights. By direct
operation is nmeant the direct consequence or effect of the
Act upon the rights. The decision of the Privy Council in
Conmonweal t h of Australia v. Bank of New South Wal es(2) al so
referred to the test, as to whether/the Act directly

restricted inter-State business of banking, in order to
ascertai n whether the Banking Act 1947 in that case

(1) [1954] S.C.R674. (2) [1950] A.C. 235.
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is aimed or directed at, and the purpose, object and
intention of the Act is restriction of inter-State trade,
conmer ce and i nter-course

The various provisions of the newsprint inport policy have
been examined to indicate as to how the petitioners’
fundanental rights have been infringed by the restrictions
on page limt, prohibition agai nst new newspapers and new
editions. The effect and consequence of the inpugned policy
upon the newspapers is directly controllingthe growh and

circulation of newspapers. The direct effect is the
restriction wupon circulation of newspapers. The direct
effect is wupon growh of newspapers  through pages. The
direct effect is that newspapers are deprived of their area
of advertisenent. The direct-effect is that they are
exposed to financial loss. The direct effect is that

freedom of speech and expression i's infringed.

The Additional Solicitor General contended that a l'aw / which
nerely regulates even directly the freedomof the press is
permi ssible so long as there is no abridgnent or taking away
of the fundanental rights of citizens.  He | eaned heavily on
American decisions in support of the subm ssion that the
right of the press of free expression is of all citizens
speaki ng, publishing and printing in all |anguages and the
grave concern for freedom of expression which pernmitted the
inclusion of Article 19 (1)(a) is not to be read as a
conmand that the Governnment of Parlianent is wthout power
to protect that freedom The Constitutional guarantees of
freedom of speech and expression are said by the  Additiona

Solicitor General to be not so much for the benefit of the
press as for the benefit of all people. In freedom of
speech, according to the Additional Solicitor General, is
i ncluded the right of the people to read and the freedom of
the press assures mai ntenance of an open society. Wat —was
enphasi zed on behal f of the Governnent was that the freedom
of the press did not countenance the nonopolies of the
mar ket .

It is indisputable that by freedom of the press is nmeant the
right of all citizens to speak, publish and express their

Vi ews. The freedom of the press enbodies the right of the
peopl e to read. The freedom of the press is not
antithetical to the right of + he people to speak and
expr ess.

Article 13 of our Constitution states that the State is
prohi bited from maki ng any | aw whi ch abridges or takes away
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any fundamental rights. Again, Article 19(2) speaks of
reasonable restrictions on the exercise of fundanenta

rights to freedom of speech and expr essi on. Qur
Constitution does not speak of laws regulating fundanental
rights. But there is no bar on legislating on the subject

of newspapers as long as legislation does not inpose
unreasonable restrictions wthin the neaning of Article
19(2). It
783
is also inmportant to notice as was done in earlier decisions
of this Court that our Article 19(1)(a) and the First
Amendnent of the Anmerican Constitution are different. The
First Amendnent of the Anerican Constitution enacts that the
Congress shall make no law....... abridging the freedom of
speech or of the press. The Anerican First Anmendnent
contains no exceptions Ilike our Article 19 (2) of the
Constitution. Therefore, Anerican decisions have evolved
their own, exceptions. Qur Article 19(2) speaks of
reasonable restrictions. CQur Article 13 states that the
State shall’ not” make |aws which  abridge or take away
fundanental rights in Part- 111 of the Constitution

The concept of regulation of fundamental rights was
borrowed and extracted by the Additional Solicitor Genera
from Ameri can decisions. In Citizen Publishing Co. v. United
States(1l) the power ~of the Governnent to regulate the
newspaper industry through the provisions of the Shernman Act
was recognised. In that case the Court affirmed a decree
requiring the separation of two potentially conpeting
newspapers. The two newspapers entered into an agreenent to
end business or commercial conpetition between them Three
types of control were inmposed by the agreenent. One was wth
regard to price fixation. The second was profit pooling. The
third was market control. The CGovernment conpl ained that the
agreenment was an unreasonabl e restraint on trade or conmerce
in violation of Sherman Act. The Citizen Publishing Co. (1)
case (supra) held that the First Amendnment in the Anerican
Constitution far fromproviding an argunment against the
application of the Sherman Act under the facts of
the case provided strong reasons to the contrary. The
Ameri can deci sion rested upon the -assunption that the
wi dest possi bl e dissem nation of information from diverse
and antagonistic sources is essential to the welfare of the,
public. The Sherman Act was invoked in that case to prevent
non- gover nnent al conbi nati ons which tended to i mpose
restraints upon constitutional guarantee of freedom The
regul ati on of business is one thing. The American case is an
instance of the power of the Governnent to regul ate
newspaper industry.

The ot her Anerican decision on whi ch t he
Additional Solicitor General relied is United States V.
OBrien (supra). In OBrien's case (supra) the Court held
that one who had burnt one's selective service registration

certificate did so in violation of a federal statute maki ng

the knowi ng destruction or mutilation of such a certificate
a crimnal offence. It was contended in OBrien's case
(supra) that whenever the person engaging in the conduct of
burning the certificate intends thereby to express an idea
the idea of both "speech" and "non-speech" elenments were
conmbi ned to the sane course

(1) [1969] 304 U.S. 131-22L.Ed.2d. 148

15-L499Sup.C. 1./73
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of conduct. It was held that there was- a sufficiently
i mportant governmental interest in regulating the non-speech
el enent . The Court noticed there that such incidenta
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[imtation on First Amendnent freedomwas justified because
an inportant and substantial governnmental interest was
i nvol ved. The CGovernnental interest was found to be

unrel ated to the suppression of free expression and that the
incidental restriction on any First Amendrent freedons
involved was no greater than absolutely essential in the
furtherance of the governnental interest.

These American decisions establish that a governnment regu-
lation is justified in Anerica as an inportant or essentia
government interest which is unrelated to the suppression of
free expression. This Court has established freedomof the
press to speak and express. That freedom cannot be abri dged
and taken away by the manner the inpugned policy has done.

At this stage it is necessary to appreciate the petitioners’
contentions that the newsprint policy of 1972-73 violates
Articles 19 (1)(a) and 14 of the Constitution

The first grievance is about-Remark V in the newsprint
policy.” "Remark 'V deals with dailies which are not above 10
pages and dailies over 10 pages. Wth regard to dailies
which are not -above 10 pages the policy is that the
conputation of entitlenent to newsprint is on the basis of
the actual newsprint —consunption in 1970-71 or 1971-72
whi chever is |less. ~The average circulation, the average
nunber of pages and the average page area actually published
are all taken into consideration. The petitioners and in
particul ar the Bennett Coleman G oup il lustrated the vice of
this feature in Remark V by referring to their publications
Mahar ashtra Ti mes, Nav Bharat Tines and Econonic Tines. The
average circulation of these three publications in 1971-72

was hi gher than the average circulation in 1970-71. It s,
therefore, said that Remark V which shows the ‘basis of
consunption to be the | esser of the two years wll affect

their quota. The CGovernnent versionis that the figure of
consunption in 1971-72 did not represent-a realistic picture
because of three principal events during that year. These
were the Bangl adesh Crisis, the Indo-Pak War in 1971 and the
El ecti ons. The petitioners say that the quota for 1971-72
was determined in April 1971 which was prior to the
occurrence of all the three events. Again, in the past when
there was the Sino Indian Conflict in 1962 and the Indo-Pak
War  in 1965 the performance of the newspapers during. the
years precedi ng those events was not ignored as was done in
the i npugned policy for 1972-73. Wth regard to el ections,
the petitioners say that a separate additional quota has
been given. In the policies prior to 1971-72 the growh
achieved in circulation as a result of the grant ~of the
addi ti onal quota
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for elections was taken into consideration in determning
t he guota for the following year. The Petitioners,

therefore, contend that the policy in Remark V instead of
increasing circulation win result in the reduction of
circulation. The petitioners are, in our judgnent, right in
their subm ssion that this policy negatives the claimof the
Government that this policy is based on circulation

Wth regard to dailies over 10 pages Renmark V proceeds on
the calculation of the basic entitlenment to be on an average
of 10 pages and either the average circulation in 1970-71 or
the admissible circulation in ternms of 1971-72 Newsprint
Policy plus increases adnmissible in terns of Remark VII
whi chever is nore. The Bennett Col eman Group contends that
the Tinmes of India Bonbay, the Tinmes of India Delhi and the
Times of India Ahnedabad had 13.13, 13.99 and 17.83 as the
average nunber of pages in 1971-72. The average numnber of
pages in 1972-73 under Remark V of the Policy is fixed at
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10. Therefore, the percentage of cut in pages is 23.8, 28.4
and 43.8 per cent respectively with regard to these three

papers.
The dominant direction in the newsprint policy particularly
in Remarks V and VIII is that the page linmt of newspapers

is fixed at 10. The petitioners who had been operating on a
page level of over 10 challenge this feature as an
i nfringement of the freedom of speech and expression

Remark V is therefore inpeached first on the ground of fixa-
tion of 10 page ceiling and secondly on the basis of
al l ot ment of quot a.

Prior to 1972-73 newspapers which had started before 1961-62
were allowed to increase pages by reducing circul ation. On
the other hand newspapers which started after 1961-62 did
not have sufficient quantity of newsprint for increasing
circulation and could not increase pages. To. remedy this
situation the Government case is that the i mpeached
newsprint . Policy of ~1972-73 provided in Remark V for-
newspapers operating on a page |level of 10 or |less quota on
an average page nunber and actual circulation of 1970-71 or
1971-72 whichever is lessand 20% increase for increasing
page nunber subject to ceiling of 10 pages. The ot her
provision in Remark~ V for quota relating to newspapers
operating above 10 page level is an, average circulation of
1970-71 and admi ssible circulation in 1971-72 plus increases
admi ssible whichever is nore. Thus in the case of
newspapers operating on 10 or less  than 10 page |eve

addi tional quota has been given to increase their pages to
10. But the inposition of 10 page «ceiling on_ newspapers
operating on a page level above 10 is said to violate
Articles 19(1)(a) and 14.
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The CGovernnent advances these six reasons in support of
their policy. First, there is  shortage of newsprint.

Second, the average page number of big dailies is 10.3. Qut
of 45 big dailies 23 operate on a page |evel of less than 10
and 22 operate on a page |evel of ‘nore than 10. Ther ef or g,
the CGovernnment says that the average of all dailies is 5.8.
Thirdly, the Governnent says that the 45 big dailies with a
circul ation of 46.74 |akhs get about 1,16, 700 netric tonnes.
This is about 59.9 per cent of the total allocation. The
346 medium and small dailies with a circulation of 41.60
| akhs get about 74,300. netric tonnes which represent as
40.1 per cent of the total allocation. Fourthly it'is said
that the feature is to renedy the situation arising out of
historical reasons. Fifthly, the Governnent says that the
reduction in allotnent is marginal. By way of illustration
it is said that the Bennett Col eman group gets 828.79 netric
tonnes less. Sixthly, it is said that 500 dailies applied
for quota. Newprint has to be equitably rationed. Allow ng
sonme dailies nmore than 10 pages will adversely effect those
dailies with | ess than 10 pages.

In our view shortage of newsprint can stop with allotnent.
If the Government rests content with granting consuners  of
newsprint a quantity equitably and fairly, the consuners
will not quarrel wth the policy. The consuners of
newsprint are gravely concerned with the other features.

The fixation of 1 0 page linmt is said by the Government to
be on account of short supply of newsprint and equitable

di stribution of newsprint. 1In the year 1972-73 the quantity
available for allocation was 2,15,000 tonnes. In the
previous year the quantity was 2,25,000 tonnes. The
shortfall is 10,000 tonnes. The percentage therefore wl]l

be 10, 000X100=4- 1/ 2%
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2, 25,000
If the reduction is only 4-1/2%the cut in the H ndu was
calculate ’'by M. Nanmbiar to be 16-10=6 viz. 6X100=37-1/2
per cent. e

In other words, the cut worked out to rnuch hi gher
proportion. M. Pal khivala for the Bennett Col eman group,
M. Daphtary for the Hi ndustan Tines group contended that
there was no shortage in quantity of newsprint. It is not
possible to go into these disputes of figures. The
reduction is est abl i shed by M. Nanbi ar to be
di sproportionate to shortfall. Particularly in the past, in
the year 1962 there was a shortage. There was a cut in
guota. The original cut was 5 per cent on those whose quota
was above 100 tonnes but |ess than 1000 tonnes and 7-1/2 per
787

cent for those whose quota was 1000 tonnes and above.
Later, ~the cut-was reduced to 2-1/2 per cent and applied
uniformy to those whose quota was 1000 tonnes and above.
On behalf ~of the petitioners it was rightly said that if
there was any real shortage 20 per cent increase in pages
under Remark VII1(C) to newspaper below 10 page |level would
not have been possi bl e.

According to the petitioners, there is no distinction made
by the Governnent between dailies in Indian |anguage and
English dailies and particularly big English dailies. A big
daily, according to the Governnent, is taken to nean a daily
with a circulation of nmore than 50,000 copies  irrespective
of the nunmber of pages and it makes no distinction between
| anguage and English dailies. ~Qut of the 45big dailies 30

are |language dailies and 15-are English dailies. The 15
English dailies operate on an average page | evel of over 10.
The average of their page | evel has been  about 13. The

medi um English dailies have had an average page |evel of
above 11. O the 30 language dailies 23 operate on an
aver age page |l evel below The | anguage dailies, it is said
by the petitioners, operate on an average page |evel bel ow
10 as they do not require nore than 10 pages. The average
of the page |evel of |anguage dailies is about 8.” Six of the
big |anguage dailies have a page |level of —about ~9. The
petitioners, therefore, contend that if the maximum nunber
of pages is fixed at 10 the average page level of the big
English and |anguage dailies would cone down to 9.8 and
their page | evel would beconme nore or |ess equal to the page
| evel of nediumdailies whose requirenents-are nmuch | ess.
It would, therefore, in our view anbunt to treating unequals
equally and to benefit one type of daily at. the cost of
anot her .

Since 1957, dailies operating on a page |level of 12 or /nore
have not been given any increase in page level. There was
no fixed nunber of pages. For determining quota “the page
| evel of 1957 was taken. Dailies operating on a page ' |eve

of less than 10 have been granted increase in pages  from
time to time. Such dailies operating on a page |evel  of
| ess than 10 have chosen to increase circul ation rather than
to increase the nunber of pages, because of lack of
advertisement support. From 1963-64 wupto and including
1971-72 any quota for increase in pages could al ways be used
for or adjusted against increase in circulation. Simlarly
any quota for increase in circulation, could be used for or
adj usted against increase in nunber of pages. It is only
because the newspapers were allowed to adjust between pages
and circulation in the past that the big dailies’ had an
actual page level of nore than the perm ssible page |evel of
1957. But mpost of the big |anguage dailies which had a page

pB
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| evel of less than 10 did not increase their pages though
they were pernmitted to do so.
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In the past, newspapers which had 12 page limt were allowed
to increase the page nunber. This is said to be the
justification on the part of the Governnent to wi pe out any

inequity. It appears that 19 | anguage dailies reduced their
page nunbers on the basis of which their quota was fixed in
order to increase their circulation. |If that is so, there

is no reason for giving them additional quota for increasing
page nunber specially by reducing the quota of the big
dailies and inmposing a 10 page limt on them It 1is also
found that 11 newspapers whose, quota was calculated on a
page | evel above 10 have reduced their page nunbers bel ow 10
in order to increase circulation. These papers have also
been granted additional quota to increase their pages upto
10. The Government Annexure R-4 establishes that these 11
newspapers are obtai ning doubl e benefit. First, because of
guota cal cul ated ona page | evel above 10 and second because
of additional quota to increase pages upto 10 for they had
actual ly reduced their page nunber to 10.

There are only 7 dailies of ‘above 12 pages until the im
pugned policy hit these. Those are Amrita Bazar Patrike,
Bonbay Sanachar. H ndu, Hi ndustan Times, |Indian Express

(Del hi, Bonbay, Madurai, Vijayawada and Bangal ore editions),
the Times of India (Bonbay and Del hi ~ editions) and the
St at esman. Qut of these 7 dailies 6-are English dailies.
Bonbay Samachar is a @ujarati daily. ~The maxinum page | eve

fixed at 10 and the prohibitionagainst the adjustability
bet ween pages and circulation are strongly inpeached by the
petitioners. These 7 dailies except Bombay Samachar are
conmon ownership units. Sone of them publish other " |eading
| anguage dailies also. The maxi mumnunber of pages ' at 10
will, according to the petitioners, not only adversely
affect their profits but al so deprive them of expressing and
publishing the quality of witings and fulfilnment  of the
role to be played by the newspaper in regard to their
freedom of speech and expression.. Wile it nmust be adnmitted
that the [|anguage dailies should be allowed to grow, the
English dailies should not be forced to |anguish ~under a

policy of reginentation. It is therefore correct that the
conpul sory reduction to 10 pages offends —article 19(1)(a)
and infringes the rights of freedom of speech and

expr essi on.

It is further urged that the Governnment has fixed the ~quota
on the basis of circulation multiplied by pages. The
CGovernment has on the one hand conpared the circul ation of
the big dailies with the circulation of nedium and snal
dailies and on the other has ignored the difference in the
nunber of pages of big dailies as conpared to the nunber of
pages of the nmediumand the small dailies. The difference
in pages coupled with the
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difference in circulation affords a reason for difference in
the percentage of total allocation given to the big dailies

as conmpared to the nmediumand the snmall dailies. _The
average nunber of pages for the big dailies is 10.3, for the
medium ’'dailies 8.3, and for the snall dailies 4.4 (See

Press in India 1971 page 134). The percentage of allocation
for the big dailies reflects really the I|arge nunmber of
pages they publish. The big dailies therefore have not only
| arger requirenents but also they render |arger services to
the readers. The Newprint Policy of fixing the page |eve
at 10 is seeking to nake unequal s equal and also to benefit
one type of daily at the expense of another
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The historical reason given by the Government for fixing the
maxi mum nunber of pages at 10 is that the effect of the
policy on allowing any page increase and circul ation
increase fromtime to time has been to help the growh of
the Press. This is how newspapers |ike Ananda Bazar
Patri ka, Jugantar and Deccan Herald are said to have cone
up. The Governnent also relies on the recomendati on of the
newspaper proprietors in the year 1971 that 8 pages should
be considered the national mnimmrequirement for medi um of
i nf ormati on. The big English dailies had the nunber of
pages over 12 in 1957. Because of adjustability between
pages and circul ation they had an actual page |evel which
was higher than the pernissible page |evel of 1957. The
petitioners say that this has not inpeded the growh of
other papers. The policy prescribed by the Government of
fixing the nmaxinumpage limt at 10 is described by the
petitioners to hit the big dailies and to prevent the

newspapers fromrising above nediocrity. It is true that
the Governnment relied on an historical reason. It is said
to prevent big newspapers fromgetting any unfair advantage
over newspapers which are infant-in origin. It is also said

that the Government policy is to help newspapers operating
bel ow 10 pages to attain equal position with those who are
operating above 10 page level. But this intention to help
new and young newspapers cannot be allowed to strangulate
the freedom of speech and expressi on of ‘the big dailies.

The CGovernnent has sought to justify the reduction in the
page level to 10 not only on the ground of  shortage of
newsprint but also on the grounds that these big dailies
devote high percentage of space to advertisenents and

therefore the cut in pages will not be felt by themif they
adjusted their advertisenment space. In our~ judgnent the
policy of the Governnent to linit all papers
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at 10 pages is arbitrary. It tends to treat wunequals as

equal s and discrimnates against those who by virtue of
their efficiency, standard and service and because of their
Al -India stature acquired a hi gher page level in 1957. The
mai n sour ce of income for the newspapers is from
adverti senents. The | oss of revenue because of the cut in
page level is said to be over several lakhs of rupees. Even
if there is a saving in raw material by cut in page leve

there woul d be a revenue gap of a |arge sum of noney. Thi-s
gap could have been partly recouped by increasing the page
| evel . The newspaper has a  built-in mechani sm

Advertisements are not only the sources of revenue but also
one of the factors for circulation. Once circulation is
lost it will be very difficult to regain the old |Ievel. The
adverti senent rate has undergone slight increase since 1972.
As a result of the cut in page level the area for adver-
tisenments is al so reduced.

This Court held in Handard Dawakhana case (supra) that an
advertisenent is no doubt a formof speech but its true
character is reflected by the object for the pronotion  of
which it is enployed. |n Sakal Papers case (Supra) this
Court held that if the space for advertisenent is reduced
earnings would decline and if the price is raised that would
affect «circulation. It appears to us that in the present
case, ’'fixation of page limt will not only deprive the
petitioners of their economc viability but also restrict
the freedom of expression by reason of the conpulsive re-
duction of page level entailing reduction of circulation and
denudi ng the area of coverage for news and vi ews.

The estimated [ oss on account of reduction of page limt is
Rs. 39 lakhs in the case of Bennett Col eman group, Rs. 44
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| akhs in the case of Hi ndustan Times and Rs. 38 lakhs in the
case of the Hndu. |If as a result of reduction in pages the
newspapers Wwll have to depend on advertisenents as their
mai n source of income, they will be denied dissemination of
news and views. That will also deprive them of their
freedom of speech and expression. On the other hand, if as
a result of restriction on page limt the newspaper will
have to sacrifice advertisenents 'and thus weaken the [|ink
of financial strength, the organisation may crunble. The
| oss on advertisements nay not only entail the closing down
but also affect the circulation and thereby inpinge on free-
dom of speech and expression

The reason given by the Governnent that the entitlenent on
the basic of the previous year has caused only a margina
loss in allotnment is controverted by the petitioners. it is
said that if the total quantity of newsprint available is
2,15,000 tonnes in 1972-73 the shortfall 1is only 10,000
tonnes ~ because in the previous year the quantity available
was 2, 25,000 tonnes. The Bennett Col eman group all eges that
the actual circulation of Tinmes of lndia Bonbay
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in 1971-72 was of 1,58, 700 copies though the quota for that
year was calculated on the basis of a circulation of
2,02,825 copies and a page level of 13  and adjustability
bet ween paces and circulation were permssible. It is,
therefore, said that though the Tinmes of India under the
i npeached policy would have an allowable circulation of
2,08,920 and a page level of 10 it would not under the new
policy have any perm ssion to adjust between pages and cir-
culation. In fact, it is said that if the pages are reduced
to 10, its circulation would fall even below that « of |ast
year by reason of the fact that owing to reduction.in pages
the quality will suffer and the consequence will be downfal
in circulation. The petitioners therefore rightly enphasise
that to equate the big English dailies which are in a class
by thenselves with other dailies which need less than 10
pages indicates negation of an equitable distribution and
proves irrational treating of dailies.

The justification pleaded by the Governnment is that big
dai lies chose. to increase pages rather than circulation in
the past. 1In the past the newsprint allocation was based on
the page | evel of 1957 and the circul ation figures of 1961-
62. The Governnent says that newspapers which started after
1961-62 were unable to increase their pages. Therefore, the

present policy is intended to renove that position. |n our
judgrment it wll depend on each paper as to how it wll
gr ow. Those who are growi ng should not be restricted if
they can grow wthin their quota. In the past dailies

having less than 10 pages were given increases and  were
allowed to come up to 10 pages from 4 pages in 1961-62 and 6
pages in 1962-63. Most of themcould not even fully utilize
the page increase allowed. The present inmpeached ' policy

seeks to renove iniquities created by previous policies. It
depends upon facts as to how nmuch nore newsprint a group - of
newspapers started after 1961-62 will require and secondly

whet her they are in a position to increase the page nunber.
It al so appears that 19 | anguage dailies reduced their page
nunbers on the basis of which the quota was calculated in
order to increase their circulation. Therefore, there
appears to be no justification for giving them additiona
guota for increasing page nunbers by reducing the quota of
the big dailies by inposing upon themthe 10 page ceiling.
The 10 page ceiling inmposed affecting 22 big newspapers
operating above 10 page |level with approxinmate circulation
of over 23 lakhs i.e. nore than 25% of the total circulation




http://JUDIS.NIC. IN SUPREME COURT OF | NDI A Page 31 of 65
is arbitrary and treats themequally with others who, are
unequal irrespective of the needs and requirenents of the

bi g dailies and thus violates Article 14 of t he
Constitution.

The inpeached policy violates Article 14 because it treats
newspapers which are not equal equally in assessing the
needs and requirements of newsprint. The Governnent case is
that out of
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35 newspapers which were operating on a quota cal culated on
a higher page level than 10 pages 28 newspapers will benefit

by the inpeached policy of 1972-73. But 7 newspapers out of
22 which were operating above 10 page |evel are placed at a

di sadvant age by the fixation of 10 page limt and
entitl enent to guota on  that basis. There is no
intelligible differentia. Nor has this distinction any
relation to equitable ~distribution of newsprint. The
i npeached policy also offends Article 19 (1) (a) of the
Consti tution. Newspapers |i ke 19 | anguage dailies reduced

their pages in-order to increase circulation though such
| anguage dailies had prior to 1972-73 been given quota to
i ncrease pages. Under the inpeached policy these I|anguage
dailies are given additional quota to increase their pages
agai nst to 10.

The basic entitlenment in Remark V to quota for newspapers
operating above 10 page level violates Article 19(1)(a)
because the quota is hedged in by direction not to increase
t he page nunber above 10. The reduction of page linit to 10
for the aforesaid reasons violates Article 19 (1) (a) and
Article 14 of the Constitution

The other features in the newsprint policy conplained of are
those in Remark WVII (c) read with Remark VIII " of the
i mpeached policy. Remark WVII (c) allows 20 per cent
increase to daily newspapers in the nunber of pages wthin
the ceiling of 10 over the average nunber of pages on which
the basic entitlenment is fixed under Remark V. In other
words, dailies with | ess than 10 pages are prevented from
adjusting the quota for 20 per cent increase for increase in
circulation. The Bennett Col enan group says that their Nav
Bharat Tinmes, Mharashtra Tinmes and Economic Tinmes would
prefer to increase their circulation.  Under Remark V they
are entitled to quota on the basis of consumption in 1970-71
or 1971-72 whichever is less. This feature also indicates
that the newsprint policy is not based on circulation

Under Remark VII (c) these newspapers within the ceiling of
10 can get 20 per cent increase in the nunber of  pages.
They require circulation nore than the nunmber ~of pages.
They are denied circulation as a result of this policy.. The
big English dailies which need to increase their pages are
not permtted to do so. Qher dailies which do not/ need
increase in pages are permitted quota for increase but they
are denied the right of circulation. 1In, our view, | these
features were rightly said by counsel for the petitioners to
be not newsprint control but newspaper control in the guise
of equitable distribution of newsprint. The object of the
i npeached policy is on the one hand said to increase
circulation and on the other to provide for growmh in pages
for others. Freedom of speech and expression is not only in
the volune of circulation but also in the volume of news and
Vi ews.
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Remark VII1 in the Newsprint Policy of 1972-73 inposes two
types of restrictions. First a daily is not pernmtted to
i ncrease its nunber of pages by reducing circulation to neet
its individual requirements. Secondly, dailies belonging to
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a comon ownership unit are not permtted interchangeability
between them of the quota allotted to each even when the
publications are different editions of the sanme daily
publ i shed fromdifferent places.

The first prohibition in Remark VIII against increase in
pages, by reducing circulation has been introduced for the
first time in the policy for 1972-73. The reason given by
the Governnent for this feature is that newspapers would
obtain a quota on the basis, of a certain stated circulation
and they shoul d not be allowed to, reduce circulation. The
petitioners say that quota is not granted on the basis of
actual circulation but is granted on the basis of notiona
circulation which neans the actual circulation of 1961-62
with permssible increases year after year even though the
actual circulation does not correspond to the pernissible
circulation on which the quota was based year after year
The Times of India Bonbay in 1971-72 denmanded quota on the
basis of 20 pages and a circul ation of 1,70,000. 'the Tines
of India was, allowed quota on the basis of 13.13 pages and
a circulation of 2,02,817.. The actual performance was
average page nunber of 18.25 and circulation of 1,54, 904.
In the past, adjustability between pages and circul ati on was
permtted. In our judgnent, the petitioners correctly say
that the individual requirenments of the different dailies
render it emnently desirable in some cases to increase the
nunber of pages than circulation. Such.  adjustnent is
necessary to naintain the quality and the  range of the
readers in question. The denial of  this flexibility or
adjustrment is in our viewrightly said to hanper the
quality, range and standard of the dailies and to affect the
freedom of the press.

The restriction on the petitioners that they can use their
guota, to increase circulation but-not the page ' nunber
violates Articles 19 (1) (a) as  also Article 14. Bi g
dailies are treated to be equal w th newspapers who are not
equal to them Again, the policy of 1972-73 permits dailies
with large circulation to increase their circul ation
Dailies operating below 10 page |evel are allowed  increase
in pages. Thi s page increase quota cannot be  used for-
circulation increase. Previously, the big dailies were
allowed quota for circulation gromh. - The present policy
has decreased the quantity for circulation growh. |In - our
view counsel for the petitioners rightly said that the
CGovernment coul d not determ ne thus which newspapers should
grow in page and circulation and which newspapers should
grow only in circulation and not in pages. Freedomof press
entitles newspapers to achieve any volune of circulation.
Though requirements of newspapers as to page, ' circulation
are both taken into consideration for fixing their quota
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but the newspapers should be thereafter left free to adjust
their page nunber and circulation as they wish in accordance
with the dictates of Article 19 (1)(a) of the Constitution.
Counsel for the petitioners contended that the second
prohibition in Remark VIl in the Newsprint Policy prevented
conmon ownership wunits fromadjusting between them the
newsprint quota allotted to each of them The prohibition
is to use the newsprint quota of one newspaper belonging to
a comon ownership unit for another newspaper belonging to
that wunit. On behalf of the petitioners it was said that

from1963-64 till 1966-67 inter,changeability was permtted
between different editions of the same publication to the
extent of 20 per cent. In 1967-68 and 1968-69 conplete

i nterchangeability between different editions of the sane
newspaper and between different newspapers and periodicals
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was permtted. In 1969-70 and 1970-71 the total entitlenent
was give" as an aggregate quota, though there was a separate
calculation nmde for each newspaper. The present policy

does not permit interchangeability. Interchangeability by
using the quota for a new newspaper or a new edition or for
anot her newspaper of the same unit will put conmmon ownership

unit in an advantageous position. Newsprint is allotted to
each news; paper. The newspaper is considered to be the
reci pi ent. A single newspaper wll suffer if common
ownership wunits are allowed to adjust quota wthin their
gr oup.

The petitioners inpeach Remark X in the Newsprint Policy for
1971-72 on the ground that a common ownership unit cannot
bring out a new newspaper or start a new edition of an
exi sting newspaper even fromtheir allotted quota. Counse
on behalf of the petitioners rightly characterized this
feature as irrational and irrelevant to the availability of
newsprint. By ~way of illustration it was said that the
Economic Tinmes is sent by air to Calcutta and Del hi but the
conmon ownership unit is not permtted to reduce the nunber
of copies printed at Bonbay and print copies out of the
authorised quota for circulation at Calcutta and Delhi.
Simlarly, it was said that there was no reason to support
the policy in Remark X preventing a comon ownership unit
from publishing a new daily though a person who brought out
one daily was allowed to start a second daily. This was
chall enged as discrimnatory. |t is an abridgnment of the
freedom of expression to prevent a comopbn ownership unit
from starting a new edition or a new newspaper. A conmon
ownership unit should be free to start a newedition out of
their allotted quota and it would be logical to 'say that
such a unit can use its allotted quota for changing the page
structure and circulation of different editions of the sane
paper. It is made clear that newspapers cannot be permtted
to use allotted quota for _starting a new newspaper.
Newspapers w ||
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have to nake necessary application for allotnent of quota in
that behalf. It will be open to the appropriate authorities

to deal with, the application in accordance with | aw.

Until 1968-69 big dailies were treated alike but thereafter
from 1970-71 onwards dailies with circulation of nore than
1, 00,000 copies have been put in a different category and
given a |lesser increase than those with a circulation of
50,000 to 1, 00,000 copies though both are big dailies. The
policy of the Governnent is to |level all papers at 10 pages.

It tends to treat unequals. as equals. [t discrimnates
agai nst those who by virtue of their standing | status. and
service on all India basis acquired a higher page level in
the past. The discrimnation is apparent from Remark VIl in

the newsprint Policy for 1972-73 by which newspapers with
| ess than 1, 00,000 circul ati on have been given 10% increase
in circulation whereas those wth nore than 1, 00, 000
circul ati on have been given only 3% increase in circul ation

M. Pal khivala said the policy worked admrably in the past
because adjustability between pages and circulation was

permtted. In our view the Newsprint Control has now been
subverted to newspaper control. The growth of circulation
does not nean that there should not be growth in pages. A
newspaper "expands wth the news and views. A newspaper
reaches different sections. It has to be left to the
newspapers as to how they will adjust their newsprint. At

one stage the Additional Solicitor General said that if a
certain quantity of steel was allotted the Governnent could
insist as to howit was going to be used. It was said that
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the output could be controlled. |In our view, newsprint does
not stand on the sane footing as steel. It has been said
that freedom of the press is indispensable to proper working
of popul ar Governnment. Patna jali Sastri, J. speaking for
this Court in Ranesh Thappar’s case (supra) said that "Thus,
every narrow and stringent limts have been set to
perm ssible legislative abridgnent of the right of free
speech and expression, and this was doubtless due to the
realisation that freedom of speech and of the press lay at
the foundation of all denpcratic Organization, for wthout
free political discussion no public education, so essentia
for the proper functioning of the processes of popular
Government, is possible™ It is appropriate to refer to
what W1 Iliam Bl ackstone said in his comentaries :
"Every free man has a undoubted right to |ay
what sentinments he pleases before the public;
to forbidthis is to destroy the freedom of
the press-, but if he publishes what is
i mproper, mschievous or illegal, he nust take
the consequence of his own tenerity."
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The faith of a citizenis that political wisdomand virtue
will sustain thenselves in the free market of ideas so |ong

as the channel s of ‘comuni cation are |eft open. The faith
in the popular Government rests on the old dictum"let the
peopl e have the truth and the freedomto discuss it and al
will go well". The liberty of the press remains an "Art" of
the Covenant" in every denpcracy. Steel will yield products
of steel. Newsprint will manifest whatever is thought of by
man. The newspapers give ideas. The newspapers give the
people the freedom to find out what ideas are correct.
Therefore, the freedomof the press is to be enriched by
renoving the restrictions on page limt and allowing themto
have new editions or new papers. It need not be stressed
that if the quantity of newsprint available does not permt
grant of additional quota for new papers that is a different
matter. The restrictions are to be renoved. Newspaper s
have to be left free, to determne their pages, 'their
circulation and their new editions within their quota of
what has been fixed fairly.

Clauses 3 and 3A of the 1962 Newsprint Order prevent the
petitioners fromusing white paper and witing paper. The
additional Solicitor General at one stage said that it was
open to any newspaper to an unrestricted use of any form  of
paper so |ong as newspapers do not apply  for - newsprint.
Thi s argunent exposes grave errors. In the first place, it
shows that there is no shortage’ of white printing paper
Secondly, it will showthat there is no justification for
rati oning of newsprint. The cost of indigenous white paper
is double the cost of the inported newsprint. This/ high
price of white printing paper is a deterrent- to any
newspaper to use it. The periodicals are pernmitted the
use of white printing paper. That is because of ' Public
Notice No. 4-1TC(PN) /63 dated 1 1 January, 1963. That may
be one of the reasons why periodi cals have not conpl ai ned of
the Policy. The periodicals can supplenent their newsprint

quot a. Further, the <clientele of the periodicals is
di fferent. The Prices of periodicals are also different.
In any event, it cannot be said that the newspapers can buy
white printing paper to nmeet their requirenents. Nor can

such plea be an answer to the violation of fundanenta
rights in Article 19 (1) (a) or infraction of Article 14 by
the provisions of the inpeached Newsprint Policy.

In the present case, it cannot be said that the newsprint
policy is a reasonable restriction within the anbit of
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Article 19(2). The newsprint policy abri dges the
fundanental rightS of the petitioners in regard to freedom
of speech and expression. The newspapers are not allowed
their right of circulation- The newspapers are not all owed
right of page growh. The common ownership units of
newspapers cannot bring out newspapers or new editions. The
newspapers operating above 10 page |level and newspapers
Qperating below 10 page | evel have been treated equally for
assessing
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the needs and requirements of newspapers w th newspapers
which are not their equal, Once the quota is fixed and
direction to use the quota in accordance with the newsprint
policy 1is made applicable the big newspapers are prevented

any increase in page nunber. Both page nunbers and
circulation are relevant for calculating the basic quota and
all owance for increases. |In the garb of distribution of

newsprint . the Governnment has tended to control the growth
and circulation of newspapers. ~Freedom of the press is both
qualitative and quantitative. Freedom lies bot h in
circulation and in content. The mnewsprint policy which
permits newspapers to increase circulation by reducing the
nunber of pages, page area and periodicity, prohibits them
to increase the nunber of pages, page area and periodicity
by reducing circulation. These restrictions constrict the
newspapers in adjusting their page nunber and circulation
The Additional Solicitor General relied on the Anerican
decision in Red Lion Broadcasting Co. v. Federal Communica-
tions Com (supra) in support of the contention that there
shoul d be an uni nhi bited nmarketplace of ideain which truth
wil | ultimately prevai l and there should not be
nonopol i zati on of that market whether it be by t he
government itself or by a private |licensee- The press . is not
exposed to any mschief of nonopolistic~ comnbination. The
newsprint policy is not a neasure to conbat nonopolies. The
newsprint policy should allow the newspapers that anmpunt of
freedom of discussion and information which is needed or
will appropriately enable the Menbers of the society to
preserve their political expression of coment not only upon
public affairs but also upon the vast range of views and
matters needed for free society.

This Court in Sakai Papers case (supra) dealt with nmeasures
enmpowering the government to regulate allocation of space to
be allotted for advertising matter. This Court held that
the neasure had the direct effect of ~curtailing the
circulation of the newspaper and thus to be violation of
Article 19 (1) (a). It was said on behalf of the Governnent
that regulation of space for advertisenment was ' to prevent
unfair conpetition. This Court held that the State  could
hel p or protect newly started newspapers but there could not
be an abridgnment of the right in Article 19(1)(a)- on the
ground of conferring right on the public in general or upon
a section of the public.

The Additional Solicitor General contended that the business
aspect of the press had no special imunity and the
incidental curtailnment in the circulation could not be
freedom of speech and expression of the press. This Court
in Sakai Papers case (supra) dealt with the neasures for the
fixation of price in relation to pages and the regul ati on of
al l ot ment of space for adver-
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ti sement by each paper. These neasures were said to be com
nercial activities of newspapers. This Court said that
restrictions could be put upon the freedom to carry on
busi ness but the fundamental right of speech and expression
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could not be abridged or taken away. There could be
reasonable restrictions on that right only as contenpl ated
under Article 19(2).

M. Nanbi ar contended that the Newsprint Policy did not fal
within clause 5(1) of the Inport Control Order 1955 and it
was not validly nade by the Central CGovernnent. The records
with regard to the making and publication of the newsprint
policy for 1972-73 were |looked into by this Court. It
appears that the policy was published under the authority of
the Cabinet decision. The policy was therefore wvalidly
brought into existence. The various restrictions of the
newsprint policy have been exanm ned earlier. The various
restrictions inposed by the newsprint policy are found to be
unconstitutional

Clause 3 of the Newsprint Control Order 1962 was contended
to confer unfettered and unregul ated power on an executive
officer. Cause (3A) of the Oder of 1962 was also said to
confer naked and arbitrary power. The disability inposed on
newspapers fromusing printing and witing paper was said to
be di scrim natory. The Additi onal Solicitor CGenera
contended thatit is open to an unrestricted use of any form
of paper so |long as newspapers do not apply for newsprint.
This would establish that there is no shortage of white
printing paper. The error in the Government contention is
thereby exposed. The periodicals were permitted in terns of
public Noti ce 4-1'TC(PN)/ 63 dat ed 11 January 1963
unrestricted use of white printing paper to supplenment their
guota of newsprint. ' That again shows that the Governnent
contention is wong because there is restriction with regard
to use of white printing paper. ~The cost of white printing
paper is high. It is said that the cost is Rs. 2,750 per
netric tonne for white printing paper conpared to Rs. 1,274
of inported newsprint and Rs. 1,362 of < Nepa newsprint.
Clause 3 (3A) of the Order provides that no consunmer of
newsprint other than a publisher of text books or books of

general interest shall use any kind of paper other @ than
newsprint except wth the permssionin witing of the
Controller. VWhite printing paper like newsprint can be
rationed. The distribution is to be fair and equitable. It

is necessary also to point out that text books and books of
general interest require facilities for using white printing
paper . Such nmeasures wth regard to rationing are
def ensi bl e. It is true that no guidelines are to be found
in clause 3 (3 Al) as to the circunstances under ~which a
particul ar consumer of newsprint or class of consuners of
newsprint other than a publisher of text books or books of
general interest should or should not be allowed to use
white printing paper . The Public Notice al | owi ng
peri odi cal s
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perm ssion to use white printing paper is not challenged.
Peri odi cals were not before this Court. It is therefore not

necessary to express any opinion on clause 3 (3) and ' cl ause
3 (3A) of the Control Order.

For the foregoing reasons the newsprint policy for 1972-73
violates Articles 19 (1) (a) and 14 of the Constitution.
The restrictions by fixing 10 page lint in Remarks V and
Vi1l of the policy infringe Articles 19 (1)(a) and 14 of the
Constitution and are therefore, declared unconstitutiona
and struck down. The policy of basic entitlenent to quota
in Remark Vis violative of Articles 19(1)(a) and 14 of the
Constitution and is therefore struck down. The measure in
Remark VIl(a) is violative of Articles 14 and 19 (1) (a) of
the Constitution and is struck down.

The nmeasures in Remark VII(C) read with Remark WVIII are
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violative of Articles 19(1)(a) and 14 of the Constitution
and are struck down. The prohibition in Remark X against
common owner ship uni t from starting a new
newspaper/ peri odi cal or a new edition is decl ared
unconstitutional and struck down as violative of Article
19(1)(a) of the Constitution.

For these reasons the petitioners succeed. The inport
policy for newsprint for the year 1972-73 in regard to
Remarks V, VlIl(a), VII(c), VIII and X as indicated above is
struck down. The parties will pay and bear their own costs.
MATHEW J. These four wit petitions concern the validity of
sub-clauses (3) and (3A) of . 3 of the Newsprint Contro

Order, 1962, passed by the Governnent of India under S. 3 of
the Essential Commodities Act, 1955, and the provisions of
the Newsprint Inport Control Policy for 1972-73 hereinafter
cal l ed the Newsprint Policy". . The petitioners challenge the
validity of sub-clause (3) and (3A) of Cd. 3 of the-
Newsprint ~Control Order and the provisions of the Newsprint
Policy on the ground that they are violative of their
fundanental right under Arts. 14 and 19 (1) (a) of "t he
Constitution. —~Newsprint, ~which'is a variety of printing
paper, is the principal raw material required for newspapers
and periodicals. Until 1957, the newsprint required in the

country was being inported. In or about the year 1957, a
mll called the National New Sprint and Paper MIls Ltd. was
started. This mll’ is the only source of supply of

i ndi genous newsprint. The newsprint produced in this mll

is quite inadequate to neet the needs of the country.

The production, supply and distribution of newsprint has

been controlled ever  since 1939. Art. 369 of the

Constitution vests the control of production, supply and

di stribution of newsprint within the exclusive jurisdiction

of Parlianent for a period of five years

-L499Sup. C/73
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fromthe conmencenment of the Constitution. Newsprint is an

essential commopdity’ under the Essential Comuodities Act,

1955 (see s. 2(a)(vii) of the Act).

The bul k of newsprint has to be inported from foreign' coun-

tries and the Central Government has a restricted system of

i mport from the year 1943. The Centr al Gover nnent

promul gated the Inmport (Control) Order, 1955, in the

exercise, of the powers conferred by sections 3 and 4A of

the Inports and Exports (Control) Act, 1947, and cl. 3(1)

t hereof reads as follows :
"3. Restrictions of Inport on certain goods-
(1) Save as otherw se provided in this Oder
no person shall inport any goods of. the
description specified in Schedule 1, except
under, and in accordance with, a licence 'or a
custons cl earance pernmit granted by the entra
CGovernment or by any officer specified in
Schedule I'1".

VWite printing paper (excluding |aid nmarked paper which con-

tai ns nmechani cal wood pul p amobunting to not |ess than 70 per

cent of the fibre content) is included as item44 in Part V

of Schedule | to that Order.

Li cence was granted to publishers of newspapers till 1962

for inport of newsprint in accordance with the Inport Trade

Control policy promulgated fromtime to tinme,

On January 17, 1962, in the exercise of the powers under cl

3 of the Essential Commpdities Act, 1955, +the Centra

CGovernment pronul gated the newsprint Control Order, 1962.

Clause 3 and Schedule | of the Order are as follows

"3. Restrictions on acquisition, sale and consunption of
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newsprint :-
(1) No person other than an inporter shal
acquire newspri nt except under and in
accordance with the terns and conditions of an
aut horisation issued by the Controller under
this Order.

(2) No dealer in newsprint shall sell to any
person newsprint of any description or in any
gquantity wunless the sale to that person of
newsprint of that description or in that
gquantity is authorised by the Controller.

(3) No consuner of newsprint shall, in any
i censing period, consune or use newsprint in
excess of the quantity authorised by the
Controller fromtine to tine.

all dailies with a circulation of 41.60

whi ch represent —aUf

KHANNA“AND Y. V. CHANDRACHUD, JJ.]
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SCHEDULE- 1
1. VWhite printing ~paper (excluding laid
marked paper) with fibre Content of not |ess
than 70 per cent mechani cal wood pul p

2. G azed newsprint.
3.1 ndi genous newsprint manufactured by NEPA
mlls."

On Decenmber 29, 1962, the Central Governnent anmended the
said Order by pronul gating a new sub-clause incl. 3, viz.,
cl. (3A) which runs as follows :-
"(3A)-No consuner of newsprint, other than an
publ i sher - of text books or books of genera
interest, shall use any kind of paper other
than newsprint except with the permssion, in
wai ting, of the Controller.™
The policy wth regard to the inport- and wutilization of
newsprint is enunerated fromtinmeto tine in the Inport
Tr ade Control Policy (Red Books). The Registrar of
Newspapers, determines the newsprint and printing and
witing paper entitlement of publishers of each of the
newspapers in accordance with the aforesaid policy and the
Chief Controller of Imports and Exports issues |licences for
i mport of newsprint in accordance with the determ nation by
the Registrar.
The inported newsprint together with that produced in the
country has to be rationed anong the various newspapers in
the Country.
In the year 1972-73, on account of suspension of ‘U S. aid,
there was a reduction of 11,000 tonnes in the inport of
newspri nt. Ther ef or e, the newspri nt avail abl e for
distribution was |less than what it was in 1971-72.
The provisions of the Newsprint Policy which are chall enged
in these petitions might be summarised as foll ows
1. Fi xati on of basic entitl enent f or
newspapers whose actual nunber of pages was
nore than 10 during 1970-71 or 1971-72 on the
basis of (i) an average of 10 pages, and (ii)
either the average circulation in 1970-71 or
admi ssible circulation in 1971-72 plus in-
creases adni ssible under the Policy of 1971-72
whi chever is nore (Remark V)
2. (i) Reduction in increases from 5 per
cent to 3 percent for dailies with circulation
of more than 1 lakh (Remark VII1); and giving
of 20 per cent increase to daily newspapers in
the nunber of
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pages’ within the ceiling of 10 pages provided
this increase is not utilised for the increase
of circulation (Remarks VII(C) and VIII).

(ii) Prohibition to increase the nunber of
pages, page area and periodicity by reducing
circulation wthin the authorised quota but
they are permtted to reduce the nunber of

pages, page area and periodicity for
increasing circulation (Remark VII1).
3. (i) Prohibition to use the newsprint

guota of _one newspaper/periodical for the
ot her newspaper/ periodical in the case of
newspaper s/ periodicals belonging to a Conmmon
Omership-Unit (Remark VIII); and

(ii) Prohibition to start a new
newspaper /periodi.cal by the Conmon Ownership
Unit (Remark VIII1); and

4, Deni al of newsprint quota to

(i) an existing newspaper belonging to a
Conmon Omnership Unit - which has not been
granted newsprint quota; and

(ii) additional newspapers sponsor ed or
acqui red by a common Oanership Unit (Remark-

5.. Prohibition to use white printing paper
by the newspapers which have  been allotted
newspriint (C. 3(3A) of the Newsprint Contro

Or der).
That there can be no unlimted right to acquire or use a
scarce commodity |ike newsprint can adnit of no-doubt. The

argunent of the petitioners that Governnment should have
accorded greater priority to the inport of newsprint to
supply the need of all newspaper proprietors to the ' maxi mum
extent is a matter relating to the policy of inport and this
Court cannot be propelled into the wunchartered ocean of
Governnmental policy.

Let ne first take the general question whether the
provi sions of the Newsprint Policy and the Newsprint Contro

Order abridge the freedom of speech.

The freedom of the press is no higher than the, freedom of
speech of a citizen under Art. 19(1)(a). Art. 19 does  not
specifically provide for the freedomof the press as the
First Amendnent of the Constitution of the U S A does. The
freedomof the press is sinply an emanati on fromthe concept
of fundanental right of the freedomof speech of every
citizen (see Pandit M S. M Sharma v. Shri Sri Kri shna
Si nha and Ot hers(1).

(1) [1959] Supp. 1 S.C R 806.
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The respondents contended that the Newsprint Control @ Order
and the Newsprint Policy are concerned with regulating the
di stribution of newsprint as a scarce comodity, and, \if, in
regul ating the di stribution of the commodi ty, the
fundanental right of the freedomof speech is indirectly
affected, that is not an abridgnent of the freedom of
speech, but only an abridgnent of speech which is not
prohibited by Art. 13(2). |In other words, the contention is
that the provisions of the Newsprint Control Order as well

as those of the Newsprint Policy relate to the regulation
and distribution of newsprint as a commpdity necessitated

by its scarcity and that these provisions are concerned, if
at all, wth the business activity of the press and have
nothing to do with the freedom of speech,- and, even f

there is an indirect inpingnment upon the freedom of speech
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it is not an abridgnent of that freedom as contenplated by
Art. 13(2).

Art. 13(2) provides that the State shall not make any |aw
which takes away or abridges the rights conferred by Part
1l and any | aw nade in contravention of this clause shall
to the extent of the contravention, be void. In the
context, what is prohibited by Art. 13(2) is, the making of
any | aw whi ch takes away or abridges the right conferred by
Art. 19(1)(a). What Dr. Meiklejohn said of the First
Amendnent of the Constitution of U S. A applies equally to
Art. 19(1)(a) read with Art. 13(2). He said:

"That amendnent, then, we may take it for

granted, does not forbid 'the abridging of

speech. But, at the sanme tinme, it does forbid

the abridging of the freedom of speech.”

(See Political Freedom p. 21)

Art, 19(1)(a) guarantees to the citizens, the fundanmenta
right of the freedom of speech and Art. 19(2) enunerates the
type of restrictions which mght be inposed by law. It does
not folllow from this that freedomof expression is not
subj ect to regulations which nay not anount to abridgnent.
It is a total msconceptionto say that speech cannot be
regulated or that every regul ation of speech would be an
abridgment of the  freedom of speech. In other words,
regul ati on of speech is not inconsistent with the concept of
the freedom of speech unless the regulation anbunts to
abridgment of that freedom No freedom however absol ute,
can be free fromregulation. Though the right under Art.
30(1) is in terns absolute, this Court said In Re the Keral a
Education Bill, 1957(1), that the right “is subject to
reasonabl e regul ation. The Privy Council said in
Conmonweal th of Australia v. Bank of New South Wal es(2) that
regulation of trade and comrerce is conpatible with the
absolute freedomof trade and conmerce. 1n fact, the very
essence of freedomin an ordered society is regu-
(1) [1959] S.C.R 995.
(2) [1950] A.C. 235, 310.
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[ ation. The application of the term ’'-abridge’ is not
difficult 1in many cases but the problemarises in certain
types of situations. The inportant ones are where a

regulation is not a direct restriction of expression but is
desi gned to acconplish another objective and the inmpact upon
the expression is secondary or indirect. This problem my
appropriately be formalized in terns of defining the key
el ements, nanely, "freedom of speech "abridge" and "Ilaw'

These definitions nust be functional in character, derived
fromthe basic considerations underlying a system of freedom
of expression (See Thonas |- Enerson, Toward  a GCenera

Theory of First Anendrment(1). As | said, nmeasures which are
directed at other forms of activity but which- have a
secondary, indirect or incidental effect upon expression do
not generally abridge the freedomof speech unless the
content of, the speech itself is regu |ated. Such measures
i nclude various types of tax and econonic regul ations, the
i mposition of political qualification for obt ai ni ng
CGovernment enpl oynment or any other benefits or privileges,
the activities of legislative conmttees and the politica

restrictions on rights of aliens. By hypothesis, the
regul ation inposed is, taken by itself, a legitimate, one,
ained directly at the control of some other activity. The
guestion is its secondary inpact upon an adnmitted area, of
expressi on. This is essentially a problem of deternining

when the regulation at issue has an effect upon expression
which constitutes an abridgment within the meaning of Art.
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13(2). In other words, the Court nust undertake to define
and give content to the word "abridge" in Art. 13(2). Thi s
judgrment, like the judgnment in defining "free speech” nust

be nmade in the light of the affirmative theory underlying
freedom of expression to which | shall conme in a nmoment, and
the wvarious conditions essential to maintaining a workable
system In fact, regul ar t ax neasur es, econom ¢
regul ations, social welfare legislation |like a genera
corporation tax, wage and hour |egislation, factory |aws and
simlar neasures may, of course, have some effect upon
freedom of expression when applied to persons or orga-
ni sati ons engaged in various forms of conmmunication., But
where the burden is the sane as that borne by others engaged
in different forns of activity, the simlar inmpact on
expression seens clearly insufficient to constitute an
abridgment of freedom of expression. The wuse of such
nmeasures to control the content of expression would be
clearly inperm ssibleas that woul d be an abridgment of the’
freedom of speech. (see Thomas 1. Emerson, Toward a Genera
Theory of ~First Anendnent(1l). So also a special tax on
press alone, —or, a tax exenption available only to those
with particular political views or associations would not be
permtted (see Alice Lee Corsjean v. American Press Conpany
(2 ) and Robert Miurdock v. Commonweal th of Pennsyl vani a(3).
“I'n other words, though the speech itself be under the First
Anmendnent ,
(1) VYale Law Journal, Vol. 72, 962-63, 877.
(2) 297 U.S. 233.
(3) 319 U.S. 105.
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the manner of its exercise or its, collateral ~-aspects my
fall beyond the scope of the amendnent”(1l). _This principles
illustrated by the case of Naresh Shridhar Mrajkar and
O hers v. The State of Maharashtra and Another(2) where the
Bonbay High Court, by an order, prohibited the publication
of the evidence of a witness and the question was, & whether
the order abridged the fundanental right of the freedom of
speech of the petitioner in the case. This Court held by a
majority that it did not. Gajendragadkar, C. J. said:
"As we have already indicated, the _inmpunged
order was directly concerned with giving such
protection to the witness as was thought to be
necessary in order to obtain true evidence in
the case with a viewto do justice between the
parties. If, ‘incidentally, as a result of
this order, the petitioners were not able to
report what they heard in Court, that cannot
be said to nake the inpugned order invalid
under Article 19(1)(a) .... Any  incidenta
consequence which may flow fromthe order wll
not introduce any constitutional infirmty in
it".
It was said that this dictumof the |earned Chief Justice
was made under the radiating influence of A. K Copal an v.
State of Madras(3) and that the decision has been
practically overruled by Bank Nationalization Case (4). 1 do
not wish to enter the controvercial thicket as to the extent
to which the principle laid down in Gopalan’s case(3) has
been eroded by the Bank Nationalisation case (4). |  need
only say that in the area of free speech, the principle |
have stated is well established. The principle was applied
by this Court in Express Newspapers Private Ltd. and Anot her
v. The Union of India and others(5). There the question
was whether the provisions of the W rking Journalists
(Conditions of Service) and M scell aneous Provisions Act,
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1955, violated the fundanental night of the ’'petitioner
under Art. 19(1)(a). The argurment was that the decision of
the Wage Board in fixing the rates and scales of wages
wi t hout any consi deration whatsoever as to the capacity of
the newspaper industry to pay the sane, inmposed too heavy a
financial burden on the industry and, had disabled it from
exercising its fundanental right of the freedom of, speech
But the Court said:

"The i mpugned Act,, judged by its provisions,
was not such, a law but was a beneficient
| egi sl ation i nt ended to regul ate t he

condi tions of service of the wor Ki ng

journalists  and the consequences aforesaid

coul d not be the

(1) WIlliam J. Brennan, Jr., "The Supreme

Court and the Mei klejohn Interpretation of the

First Amendment, " Harvard Law. Review, Vol. 79

No:'l p. 1

(2) (1966) 3 S.C. R 744,762.

(3) (1960) S.C.R 88.

(4) (1970) 3'S.C R 532.

(5) (1959) S.C R 12.
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direct and-inevitable result of it. Although

there could be no doubt that it directly

affected the press and fell outside t he

categories of protection nmentioned in Art.

19(2), ‘it had not the effect of taking away or

abridgi ng the freedom of speech and expression

of the petitioner and did not, therefore,

infringe Art. 19(1)(a) of the Constitution."
The sane principle finds expression in the decisionin U S
v. O Brien(l) where the U S. Supreme Court said that even
assumng that the alleged conmunicative elenment ' in the
burning of the Selective Service Certificate is sufficient
to bring into play the freedom of speech, it conbines both
"speech’ and ’'non-speech’ 'elenents, and when speech and
non-speech elenents are conbined in the sane course of
conduct, a sufficiently inportant governnental interest in
regul ating the non-speech elenent can_ justify incidenta
[imtations on the freedom of speech. The Court further
obseved that a government regulation is sufficiently justi-
fied if it is wthin the constitutional power of the
CGovernment; if it furthers an inportant or substantia
governmental interest; if the governmental interest is
unrelated to the suppression of free expression and the
freedom of speech is no greater than is essential to the
furtherance of that interest.
In Sakal Papers (P) Ltd. and others v. Union of |[|ndia(2)
this Court was concerned with the validity of the Newspaper
(Price and Page) Act, 1956, and Daily Newspaper (Price and
Page) Order, 1960. The whole subject nmatter fell directly
under Art.’ 19(1)(a). It was not a case where t he
i mpi ngenent on the freedom of speech was indirect. The
legislation in that case directly restricted circul ati on of
newspapers. The direct effect of the legislation, in other
words, was to abridge the freedom of speech by curtailing
circul ation. The |learned judges, after referring to the
Express Newspaper case(3) said that the inmpugned Ilaw, far
from being one which nmerely interfered with the right of
freedom of speech incidentally, did so directly.
M. Pal khi wal a, appearing for the petitioners in Wit
Petition No. 334 of 1971, subnitted that the true test to
deci de Whet her the freedom of speech of the petitioners has,
been abridged is to see what is the direct effect of the
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Newsprint Control Oder and the Newsprint Policy. He
submitted that it is neither their pith and substance nor
their subject matter that should be taken into consideration
for deciding the question whether they operate to abridge
the freedom of speech. but their direct effect. The
guestion to be asked and answered, according to counsel is,
what is the direct effect of the Newsprint Control Oder and
the Newsprint Policy ?

(1) 391 U S 367. (2) [1962] 3 S.C. R 842, 866.

(3) [1959] S.C R 12.
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If, on account of scarcity of newsprint, it 1is not
possible,, on an equitable distribution, to allot to the

petitioners, newsprint to the extent necessary to naintain
the present circul ati onof the newspapers owned by themwith
same page level and, as a result, the circulation of the
newspapers or their page |evel has to be reduced, could it
be contended that there has been abridgment of the freedom
of speech ?  Surely, the reduction in page |Ievel or
circulationis the direct result of the diminished supply of
newspri nt. Yet, | do not-think that anybody WIIl say that
there is an abridgenent of the freedomof speech of the
petitioners. There m ght be an abridgenent of speech, but
not an abridgnent of the, freedom of speech.

The pith and substance test, although not strictly
appropriate, mght serve a useful purpose in the process of
deci di ng whet her the provisions in question which work sone
interference with the freedom of ~speech are essentially
regul atory in character (see the observation of Lord Porter
in Conmonweal th of Australia v.Bank of New South Wales(.’)).
Wth this background, let ne proceed to consider nore speci-
fically the argunents of the petitioners.

It was contended for the petitioners that the newsprint
policy which fixes a 10-page ceiling for calculation of
newsprint quota for their dailies which had a page |Ieve

above ten directly abridges their fundanmental right of free
speech and that the provision of the Newsprint Policy_ which
provides for 20 per cent increase in the nunmber of ‘pages to
daily newspapers within the ceiling of 10 pages off-.ends
Art. 14

Before 1972-73, the newsprint, allocation policy was based
on the page Ilevel of 1957 coupled wth the circulation
figures of 1961-62, and all entitlenments were cal cul ated,
with allowabl e i ncreases and adjustnments, fromyear to year
on that basis. As a result, the newspapers which entered
the field after 1962-63 were at a disadvantage and were
pegged to their own | ower page and circulation level. There
were many papers specially in the Indian Languages group
where the actual circulation even during 1970-71 exceeded
the notional circulation figure which was arrived at
cunul atively based on the 1961-62 figures. The result of
the previous policies was that sone news papers which had
already a very large circulation at the time of introduction
of newsprint rationing and were not interested in -in-
creasing circulation substantially were able to use the
newsprint allotted to themso as to increase the nunber of
pages. On the other hand, the newspapers which were at a
l ower | evel of circulation but had the potential to increase
the readership were restricted to the ad hoc percentage

(1) [21950] A .C 235, 312-3.
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i ncrease allowed under those policies but were wunable, at
the same tinme to increase the nunber of their pages as they
could not afford to cut down the existing circul ation. The
grom h of such newspapers was, therefore, affected by the
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prior newsprint allocation policies. The Newsprint Policy
in question seeks to renmedy this situation. It recognises

the circulation of all newspapers big and small as of 1970-
71 and provides for a small growth rate. 1970-71 is taken as
the base year because, with the events in Bangla Desh, I|Indo-
Pak hostilities and the State elections, the <circulation
figures for 1971-72 would not represent the circulation
figures of a nornal year.

The fixation of 10-page ceiling for the «calculation of
newsprint quota has, anong the big newspapers, affected 22
newspapers which , prior to the policy for 1972-73, were
actual ly operating on a page-level above 10.

The Union of India justifies the reduction in the page |eve

of these papers to 10 on three principal grounds : (1) that
these papers devote proportionately high percentage of space
for advertisenents at high rates and that the cut in pages
"inmposed would not be felt by themif they rationalise their
wor ki ng- and adjust their advertisenment space; (2) that the
i mposition of cut in the pages was necessary on account of
the short ~supply of 11,000 tonnes of newsprint due to
suspension__of U S. Aid and (3) that the cut was necessary

to have fair and equitable distribution of newsprint anongst
al | newspapers and peri odi cal s.

The objectives sought to be achieved. " by. the Newsprint
Policy are : (1) /to correct the inequity of the previous
newsprint allocation policies as a result. of which the
newspapers which  had high page |evel in 1957 got unfair
advant age over the newspapers which were started thereafter
and (2) to help the newspapers operating bel ow 10 pages to
achieve, a 10 page level by 20 per cent increase.in growh
rate so as to enable themto attain a position-of  equality
wi th those which were operating above 10-page | evel in 1970-
71.

It may be recalled that the Newsprint Policy provides for
fixation of basic entitlenment for newspapers whose actua

nunber of pages was nore than 10 during 1970-71 and  1971-72
on the basis of (1) an average of 10 pages, and (2) either
the average circulation in 1970 or adm ssible circulation in
1971-72, plus, increase adnissible under the policy of 1971-
72. whichever is greater. Fixation of page level for
calculating the entitlenent of quota for a newspaper is not
a new feature.. The previous policies provided inter alia
that, a location would be cal culated on the basis of a page

| evel upto 12 pages and restricted to an increase of not
nore than 2 pages at a tinme. Therefore, ~even under the
prior policies, the newsprint allocation was cal culated on
the basis of a maxi num
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page | evel which was 12 pages as nentioned above, except in
the case of six newspapers whose page |l evel in 1957 was nore
than 12 pages.

Dailies are classified as "big', 'medium and 'small’. A
newspaper Wth a circulation of over 50,000 is '"big,  that
with a circulation ranging from 15,000 to 50,000 is ’nediun

and that with a circulation below 15,000 is ’'small’. The
average page nunber of big dailies was 10.3. Qut of the 45
big dailies, 23 operated on a page |level of less than 10
pages and 22 operated on a page |evel of nore than 10. The
average page level of all the dailies was 5.8. Qut of the 45
big dailies, 30 are | anguage, and 15 English. Al the 15
big dailies in English operated on an average page |eve

over 10 and their average page |evel was 13.45. Even the
medi um Engli sh dailies operated on a page |evel over 10 and
the average of their page |level was 11. 08.

The CGovernnent contended that the effect of the policy of
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al | owi ng page increase and circulation increase fromtine to
time has been to help the growh of press; that this is how

papers |ike Anand Bazar Patrika Jugantar and Deccan Herald
(English) have conme to the present level of circulation and
t hat newspaper proprietors in I ndi a i ncl udi ng t he

petitioners have unaninously reconmended to the Governnent
in January, 1969, that a page level of 8 should be the
nati onal mninumrequirenment for a nmediumof information and
that it should be permitted to reach as wide a public as
possi bl e.

To exam ne the question whether Newsprint Policy is directed
against the big dailies and is calculated to strangle them
and whether it would offend their fundamental rights under
Art. 14 and 19 (1) (a), it .is necessary to have an idea as
to what are the objects sought to be achieved by the freedom
of speech and how they could be achieved. It is also
necessary to have sone notion about the concept of equality
in the distribution of a scare commodity |ike newsprint.

The freedomof speech is a concept which was transplanted
into our Constitution fromthe First Anendnent to the
Constitution —of U S. A |n Express, Newspapers case(l) this
Court observed

"It is trite to, observe that the fundanenta
right to the freedom of speech and expression
enshri ned in Art. 19 (1) (a) of our
Constitution is based onthese provisions in
Anmendnent 1 of the Constitution of the United
States of Anerica.....
(1) (1959) S.C. R 12.
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As to what the ’'freedom of speech’ neans there is no
unanimty A anong the jurists. Witing in the Federali st
Papers(1), Al exander Ham |ton observed :
"On the subject of the liberty of the press,
as nuch as has been said, 1 cannot forbear

adding a remark or two 1 cont end t hat
what ever has been said about it amounts to
not hi ng. What signifies a declaration that

“"the liberty of the press shall be  inviolably
preserved" ? What is the liberty of the Press
? Vo can eve it any definition which would
not | eave the utnost |atitude for evasion ?
hold it to be inpracticable

Pr of essor Chafee said (2) :

"The truth is, | think, that-the framers had
no very clear idea as to what they neant by
"the freedom of speech or of the press" but we
can say with reasonable assurance .... _ that
the freedom which Congress was forbidden to
abridge was not, for them’' sonme absolute
concept which had never existed on earth."
VWhat Lincoln said on liberty is relevant here:
"The worl d has never had a good definition of
[it]".

Justice Hol mes gave at di fferent times
opposite interpretations of the historic
meani ng of the First Amendnent. Speaking for
hi nsel f and Justice Brandeis, he observed :(3)
"Hi story seens to me against the notion (that)
the First Anendment left the cormon |aw of
seditious libel in force."

A few years earlier, he had witten for the
Court

"(T)Yhe main purpose of such constitutiona
provisions ’'to prevent all such previ ous
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restraints... as had been practices by other
governments,’ and they do not prevent the
subsequent puni shnent of such as nmay be deened
contrary to the public welfare"
In this statement Hol mes had the support of Cooley, who
mai nt ai ned that its Bl ackstoni an outl ook "has been foll owed
by American commentators of standard authority as enbodying

correctly the idea incorporated in the constitutional |aw
of the country by the provisions in the Anerican Bill of
Ri ghts."

The val ues sought by society in protecting the right to the
freedom of speech would fall into four broad categories.
Free expr essi on is necessary : (1) for i ndi vi dua

fulfilment, (2) for attainnent of truth, (3) for

participation by nmenbers of the society
(1) The Federalist, No. 84, at p. 514.
(2) Chafee, Book Review, 62, Harvard Law Review, 891, 898
(3) Abranms v. U'S., 250 U.S. 616, 630.
(4) Patterson v. Colorado, 215 U.S. 454, 462.
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in political or social decision nmaking and (4)- for
mai ntaining the balance 'between stability and change in
soci ety. In the traditional theory, freedom of expression
is not only an individual good, but a social good. It is
the best process for advancing know edge  and discovering
truth. The theory  contenplates nore than a process of
i ndividual judgment. It asserts that the process is also
the best nethod to reach a general or-social judgnent. 1In a
denocracy the theory is that-all nen are entitled to
participate in the process of formulating- comon deci sions.
(see Thomas |. Enmerson, Toward a General Theory of First
Amendnent) (supra). The crucial point-is not that  freedom
of expression is politically wuseful but that it is
i ndi spensable to the operation of a denocratic system. In a
denocracy the basic prenmise is that the people are both the
governors and the governed. |In order that governed may form
intelligent and wise judgrment it i's necessary that they nust
be appraised of all the aspects of a question on’ which a
decision has to be taken so that they might arrive at the
truth. And this is why Justice Holmes saidin Abrans v.
United States (supra)
"But when nen have realized that time  has
upset many fighting faiths, they may cone to
bel i eve even nore than they believe the very
foundations of their own conduct that the
ultimate good desired is better reached by
free trade in ideas-that the best test of
truth is the power of thought to (get itself
accepted in the conpetition of the market, and
that truth is the only ground upon which
their wi shes safely can be carried out. That
at any rate is t he t heory of our
Constitution."
Judge Learned Hand said that the newspaper industry serves
one of the nost vital of all general interests, nanely, the
di ssem nation of news fromas many different sources, and
with as many different facets and colours as is possible;
t hat the freedom of speech presupposes t hat right
conclusions are more likely to be gathered out of a
mul titude of tongues, than through any kind of authoritative
sel ection (see United States v. Associated Press). (1) The
sanme sentinment was echoed by Justice Bl ack when he said that
the freedom of speech rests on the assunption that the
wi dest  possi bl e di ssemination of information from diverse
and antagoni stic sources is essential to the welfare of the
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public (Associated v. United States(2) But this fundanenta
presupposition is seriously weakened by concentration of

power . I nstead of several views of the facts and severa
conflicting opinions, newspaper readers in many cities, or
still worse, in wide regions, may get only a single set of

facts and a single body of opinion, all emanating from one
or two owners.(3) Qur Constitutional |aw has been singularly
i ndi fferent

(1) 52 Federal Supplenent 362, 372. (So Dist. NY. (1943).
(2) 326 U S. Reports 1, 20 (1945).

(3) See Zechariah Chafee, Jr., Covernnent and Mass
Conmuni cations, Vol. 1, pp. 24-25.
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to the reality and inplications of non- gover nnent a
obstructions to the spread, of political truth.” This

i ndi fference becones critical when a conparatively few
private hands arein a position to determne not only the
content  of information but its very availability (see Jerome
A. Barren, "Access to the Press'-A New First Anendnent
R ght"). (1)

Wth the concentration of nmass media in a few hands, the

chance of an idea antagonistic to the idea of t he,
proprietors of the big newspapers getting access to the

mar ket has becone very renote. It is no use having a right
to express your idea, unless you have ,got a nmedium for
expressing it. The concept of a free market for ideas

presupposes that @ every type of ideas will  get into the

market and if free access to the market is denied for any
i deas, to that extent, the process of conpetition becones
l[imted and the chance of all the ideas comng to the
market is renoved. There can be no doubt that ‘any nmss
nmedi um having the greatest circulationwll “influence the
political 1life of the country because the ideal for which
the paper stands has got the greatest ~chance of | getting
itself known to the public. It will also affect the
econom ¢ pattern of the society. Wether or not the nopdern
bi g newspaper is the cultural armof the industry, it has an
i nterest in the present nethod of producti on and
distribution, as it subsists mainly upon advertisenent.
The Mahal anobic Committee on Distribution of Incone and
Levels of Living, inits report has, after stating that
econom ¢ power is exercised also through control over —mass
medi a of comunication, said
"OfF these, newspapers are the, npbst _inportant
and constitute a powerful ancil | ary to
sectoral and group interests. It is not,
therefore, a matter for surprise that there is
so nmuch inter-linking between newspapers. and
bi g business in this country, with  newspapers
controlled to a substantial extent by selected
i ndustrial houses directly through “ownership
as well as indirectly through menbership of
their boards of directors. |In addition of
cour se, there is the i ndi rect contro
exerci sed through expenditure on adverti senent
whi ch has been growi ng apace during the Plan

peri ods. In a study of concentration of
econonmic power in India, one nust take into
account this Ilink between i ndustry and

newspapers which exists in our country to a
much | arger extent than is found in any of the
ot her denmocratic countries in the world."

(1) Harvard Law Review, Vol. 80, 1641, 1643.
(2) Report of the Conmittee on Distribution
of income and |evels of Living, Part 1, pp.
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51-52.
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If ever there was a self-operating, market of ideas, as
Justice Holnmes assumed, it has long since ceased to exist
with the concentration of mass ,nedia in- few hands.
Protection against government is not enough to guarantee
that a nman who has sonmething to say will have a chance to
say it. The owners and the managers of the press determ ne
whi ch persons, which facts, which version of facts, which

i deas shall reach the public. Through concentration of
ownership, the variety of sources of news and opinion has
becone Ilimted. At the sane tine, the citizen's need for
variety and new opinions has increased. He is entirely

dependent on the quality, proportion and extent of his news
supply,-the materials for the discharge of his duties as a
citizen and a judge of public affairs-on a few newspapers.
The Press Conmi ssion has observed in its report (Part 1, p.
3 1 0) that since the essence of the process of formation of
opinion is that the public nust have an opportunity of
studying ' various points of view and that the exclusive and
conti nuous advocacy of one point of view through the nedium
of a newspaper which holds a nonopolistic position is not
conduci ve to the formati on of healthy opinion, diversity of
opi ni on should be promted in the " interest of free
di scussion of public affairs,

The nass nedia’s devel opnent of an antepathy to ideas anta-
gonistic to theirs or novel or unpopular ideas, unor t hodox
points of view which have no claimfor expression in their
papers makes the ‘theory of nmarket place of ideas too
unrealistic. The problemis howto bring all ideas into the
mar ket and nmake the concept of freedom of speech a live one
having its roots inreality. A realistic view of our
freedom of expression requires the recognition that right of
expression is somewhat thin if it-can be exercised only on

the sufferance of the managers of the |eading newspapers.
The freedom of speech, if it . has to fulfil its historic
m ssion, nanely, the spreading of political truth ‘and the
wi dest dissemination of news, nust be a freedom for al

citizens in the country. "What is essential" according to
Mei kl ej ohn, "is not that everyone shall speak but that every
t hi ng worth saying shall be said".(1) If nedia are

unavail able for nost of the speakers, can the mnds of the
hearers be reached effectively? It is here that creation of
new opportunities for expression or greater opportunities to

small  and nediumdailies to reach a position of equality
with the big ones, is as inportant as the right to  express
i deas without fear of governmental restraint. It is only

the new nmedia of communication that can lay sentinents
before the public and it is they rather than the  governnent
who can nost effectively abridge expression by nullifying
the opportunity for an idea to win acceptance. As  a con-
stitutional theory for comunication of ideas, |aissez faire
is manifestly irrelevant (see Barren, Access to Press).(2)
VWhat is, therefore, required is an interpretation of  Art.
19 (1) (a) which focuses

(1) Political Freedom p. 26. (2) Harvard Law Revi ew, Vol
80, 1641.
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on the idea that restraining the hand of the government is
quite wuseless in assuring free speech, if a restraint on
access is effectively secured by private groups. A
constitutional prohibition against governnental restriction
on the expression is effective only if the Constitution
ensures an adequate opportunity for discussion

Any scheme of distribution of newsprint which. would make
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the freedom of speech a reality by making it possible the
di ssem nation of ideas as news with as many different facets
and colours as possible would not violate the fundanenta
right of 'the freedom of speech of the petitioners. In
other words, a schene for distribution of a commodity 1like
newsprint which will subserve the purpose of free flow of
ideas to the market fromas many different sources as
possi bl e would be a step to advance and enrich that freedom
If the schenme of distribution is calculated to prevent even
an oligopoly ruling the market and thus check the tendency
to monopoly in the market, that will not be open to any
obj ection on the ground that the schenme involves a
regul ation of the press which would anmbunt to an abri dgnent
of the freedom of speech (see Citizen Publishing” Co. .
United States). (1) Pronoting effective conpetition of ideas
in the market alone will ensure the emergence of truth out
of the conpetition;, at any rate that is the basi s
under | yi ng the guarantee of  free speech, and any
di stribution of newsprint calculated to pronote conpetition
by making the conpetitors equal in strength cannot but be
characterized “as a scheme to advance the freedom One
cannot pronote conpetition by making the strong anong the
conpetitors stronger-or the tall taller but by naking the
weak among them strong and the short tall. So, even if the
schenme of distribution ains at naking dailies with smaller
page-level and less circulation attain ‘a position of’
equality in respect of page level ~and circulation wth
those, having a 'page level of 10 ~and enjoying greater
circulation, that wuld not, in any way, be open to
obj ection on the ground of violation of Art. 19 (1) (a). |
am unabl e to understand how the fixation of a maxinmum page
| evel of 10 for calculation of quota of newsprint would
of fend the fundanental right of the freedom of speech of the

petitioners. |In any schenme of distribution of a scarce com
nodity, there nust be some basis on which the entitlenent
should be calculated. It is because newsprint is scarce

that it is being rationed. Ex-hypothesi, newsprint cannot
be distributed according to the needs of every ‘consumer.
The freedom of speech does not nean a right to obtain 'or use
an unlinmted quantity of newsprint. Art. 19 (1) (a) is not
a guardian of unlimted tal kativeness’. The average page
level of all the dailies was 58. The—Union of India
contends that the petitioners thenselves recomended a
nati onal m ni mrum page | evel of 8 for dailies and that, but
for t he i nordi nat e space devot ed to conmer ci a

advertisenent, 10 pages for a

(1) 394 U.S. 131.
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daily would be sufficient to express its views and publish

the news and that the petitioners beat the big bass drum of
Art. 19 (1) (a). not because their freedom of expression is

abridged, but that they are deprived of a part of the
revenue from comercial advertisemnent.

It is settled by the decision of this Court in Handard Dawa-
khana (Wakf) Lal Kuan, Del hi & Another v. Union of India and
Q hers(1) that commrercial advertisenent does not cone within
the anbit of the freedom of speech guaranteed by Art. 19(1)
(a). I have already indicated that any curtailnent of
speech occasioned by rationing of newsprint due to its
scarcity can only affect freedom of speech indirectly and
consequently there would not be any abridgenent of it.

It has been said that in the schene of distribution of news-
print, unequals have been treated equally and therefore, the
Newsprint Policy violates Art’ 14 of the Constitution. To
decide this question regard nmust be had to the criteria to
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be adopted in distributing the naterial resources of a
conmuni ty. Argunents about equality in this sphere are
really argunments about the criteria of relevance. The
difficulties involved in developing such criteria have
occupi ed phi | osophers f or centuries. Despite t he
refinements that distinguish the theories of vari ous
phi | osophers., nobst such theories represent variations on
two basic notions of equality : nunerical equality and
proportional equality. The contrast between the two notions
is illustrated by the difference between the right to an
equal distribution of things and the equal- right wth
respect to a distribution of such things. According to the
fornmer, each individual is to receive nunerically identica
amounts of the benefit being distributed or the burden
i mposed in the public sector, whereas the latter neans only

that all wll receive the sane consideration in t he
distributional decision, but that the numerical anounts
di stributed may differ. Pr oporti onal equal ity means
equal ity in~ the ~distribution according to nerit or

di stribution- according to  need (see Devel opnents-Equa
Protection). (2) But the Suprene Court of U S. A has
departed froth this traditional aproach in the matter of
equal ity and has adopted a nmore dynamc concept as
illustrated by the decision in Giffinv. |Illinois(") and
Douglas v. California. (4) In these cases it was held that
the State has an affirmative duty to nake conpensatory
legislation in order to make nen equal who are really,
unequal has undergone radical other words, the traditiona
doctrine that the Court is concerned with formal equality
before the law and is not concerned to make men equal who
are really unequal has under gone radica
(1) [1960] 2 S.C R 671, 688-90
(2) Harvard Law Review, Vol. 82, p. 1165
(3) 351 U. s 12.
(4) 372 U.S. 353.
816
change in the recent years as illustrated by these cases.
Justice Harlan dissented both in Giiffin's case and Dougl as
case and his dissenting opinion in the forner case reveals
the traditional and the hew approaches and also highlights
the length to which the najority has, gone
"The Court thus holds that, at least in this
area of crimnal appeals, the Equal Protection
Clause inposes on the States an affirmative
duty to [lift the handicaps flowing ~ from
differences in econonic circunmstances. That
hol di ng produces the anomal ous result that a
constitutional adnonition to the States to
treat all persons equally neans in this
instance that Illinois nust give to sonme’ what
is requires others to pay for.... It- may as
accurately be said that the real issue'in this
case is not whether Illinois has discrimnated
but whether it has a duty to discrimnate."
The crucial question today, as regards Art. 14, is whether
the command inplicit in it constitutes nerely a ban on the
creation of inequalities by the State, or, a comuand, as
wel |, to elimnate inequalities existing wthout any
contribution thereto by State action. The answer to this
guestion, has already been given in the United States wunder
the equal protection clause in the two cases referred to, in
certain areas. The Court, in effect, has began to require
the State to adopt a standard which takes into account the
differing econonmic and social conditions of its «citizens,
whenever these differences stand in the way of equal access
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to the exercise of their basic rights. It has been said
that justice is the effort of man to nmitigate the inequality
of men. The whole drive of the directive principles of the
Constitution is toward this goal and it is in consonance
with the new concept of equality. The, only normwhich the
Constitution furnishes for distribution of the materia
resources of the community is the elastic normof the comon
good [see Art. 39 (b) 1] 1 do not think I can say that the
principle adopted for the distribution of newsprint is not
for the combpn good.

That apart, one of the objects of the Newsprint Policy was
to. renmedy the inequality created by. the previous policies
and to enable the dailies having | ess than 10 pages attain a
position of equality with those operating on a page |evel of
10 or nore. | think the allowance of 20 per cent increase
for growmh in page-level provided in Remark VII1 is based on
a classification and that the classification is grounded on
an intelligibledifferential. having a nexus to the object
sought to be achi eved.

By, far the, nost fundanental attack nmade by counsel for the
petitioners was that |evelled against the provision in

Remark WVII1 which providesthat within the quantity of
newsprint authorised
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for the licensing period, each newspaper/periodical will be
free to increase circulation by reducing the nunmber of
pages, page area and periodicity, but will not be free to

i ncrease the nunber of pages, page area and periodicity by
reducting circulation, to neet itsindividual  requirenents.
It was contended that this is direct inroad upon the freedom
of speech and that by-no stretch of imagination can it be
characterized as newsprint control The argument was that
when once the quota has been determned and allotted,
further direct-ions as regards circul ation or page nunber is
nothing but brazen-faced trespass into the domain of the
guaranteed freedom It was said that once the quota has
been fixed and allotted, the control over newsprint as a
commodity was over and any stipulation as regards its
utilisation thereafter can only sound in the realm of
abridgnment of the freedom of speech

Now, |let me exam ne this argunment with the respect which it

deserves. If the entitlenent of a consumer of newsprint is
cal cul ated on the basis of page-level and circul ati on-of the
newspaper, | think it would be an integral part- of —any
system of rationing to tell the consunmer ~that ~ he should
mai ntain the page |evel and circul ation of the paper. That
apart, as Meiklejohn said-and that, is plain comobnsense-
"First, let it be noted, that by these words (First

Amendnent) Congress is not debarred fromall action /upon

freedom of speech. Legislation which abridges that ~freedom
is forbidden, but not legislation to enlarge and enrich
it."(1l) These remarks apply with equal force to Art. 1 9 (1
) (a) read with Art. 13(2). Any law or executive ‘action
whi ch advances the freedom of speech cannot be consi dered as
an abridgnent of it. The provision in question does not say
that the proprietor or publisher of a newspaper should

reduce its circulation. |[If the provision had said that the
proprietor or publisher nmust reduce the circulation of the
newspaper, one could have understood a conplaint of
abridgrment of the freedom of speech. The provision, in
ef fect, only tells the proprietor/publisher of t he
newspaper: "maintain the circulation at the present |evel or
increase if it you like by reducing the page |lever’. Woul d

this anount to an abridgnent of the freedom of speech? I
think not. The freedom of speech is only enriched and
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enl ar ged.
it was contended that a proprietor/publisher of a newspaper
has the undoubted freedomto increase its page level wthin
the authorised quota and the provision in question, by
insisting that page |evel should-not be increased by
reducing circulation, has interfered with that freedom It
was argued that if the provision in question had not
insisted upon mmintaining the circulation at the present
I evel, the publisher could have reduced the circulation of
the newspaper and increased the nunmber of its pages and,
i ncreas-
(1) See Political Freedom p. 19.
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ing the nunber of pages at the expense of circulationis a
matter of freedomincluded within the concept of the freedom
of speech. | cannot agree. Suppose, the provision in the
Newsprint Policy had sinmply said that the proprietor of a
newspaper . is not allowed to reduce its present circulation
and stopped there ? What woul d have been the effect ? The
ef fect would have been the sane, nanely, that the proprietor
woul d not have been entitled to increase the page |level of
the newspaper within the authorised quota. The incidenta
effect of the direction to maintain the circulation or
increase it would'be to tell the proprietor or publisher
riot; to increase the nunber of its pages. |If the Newsprint
Policy could legitimately say, wi thout abridging the freedom
of speech, that a newspaper should nmaintain its present
circulation, the fact that it also said that it, should not
increase its page |evel and reduce circulation would not in
any way affect the question.~ If telling a publisher or
proprietor to mmintain the circulation of a newspaper or
increase it, is not an abridgment of the freedom of ' speech
the further express direction in the Newsprint Policy not to
increase its page-level within the authorised quota  would
not be an abridgment of the freedom of speech as it is an
inmplied consequence of- the- direction to maintain the
circul ation.
The matter can be | ooked at fromanother angle. The consti-
tutional guarantee of the freedomof speech is not so much
for the benefit of the press as it is for the benefit of the
publi c. The freedom of speech includes within its conpass
the right of all citizens to read and be informed. In Tine
v. HI1I(1) the U S Suprene Court said:
"The constitutional guarantee of freedom  of
speech and press are not for-the ~benefit of
the press so nmuch as for the benefit ~of al
the people.™
In Giswld v. Connecticut(2) the, U S. Supreme Court. was
of the opinion that the right of freedom of speech and press
includes not only the right to utter or to print, but/ the
right to read.
As | said. the freedom of speech protects two kinds of
interest. There is an individual interest, the need of nen
to express their opinion on matters vital to them and a
social interest in the attainment of truth so that the
country nmay not only accept the wi sest course but carry it
out in the wisest way. "Now, in the nethod of politica
Governnment, the point of ultimate interest is not the words
of the speakers, but the mnds of hearers.... The welfare
of the community requires that those who decide issues shal
understand theni(3). "The general principles underlying
first anendnent safeguards may, for present purposes, be
reduced to three judicially recognized specifics. First,
Prof essor Al exander.
(1) 385 U.S. 374. (2) 381 U, S. 479, 482.
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(3) Meiklejohn, Political FreedomP. 26.
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Mei kl ej ohn’ s assertion that the first amendment was intended
to define not an individual right to speak, but rather, a
conmuni ty right to hear has been assumed by nodem
constitutional decision (Rosenblatt v. Baer(1), Lamont v.
Postmaster GCeneral (2) Roth v. United States(3), Stronberg
v. California(4)"(see Paul Goddstein, Copyright and the
First Amendment(5). That the right of the public to-hear is
within the concept of the freedom of speech is also clear
from the pioneering opinion of Justice Burger, as he then
was, in Ofice of Conmmunication of United Church of Christ
v. F. CC (6). The learned judge enphasised principally the
primary status of "the right of the public to be inforned,
rather than any right of the Governnent, any broadcasting
i cencee or any individual menber of the public to broadcast
his own particul arviews on any matter."

If the right of 'the public to hear and be informed is also
wi thin the concept of the freedom of speech, the governnent,
when it 'insists upon, the newspapers concerned nmmintaining
their present level of circul ation does not abridge the
freedom of speech but only enriches and enlarges it. In
ot her words, under the theory of the freedom of speech which
recogni ses not only the right of the citizens to speak but
also the right of the community to hear, a policy in the
di stribution of newsprint for nmaintenance of circulation at
its higher possible level, as it furthers the right of the

conmunity to hear, wll only advance and enrich that
freedom

At present, our circulation is only 1.3 copies for every 100
people and 4.6 <copies for every 100 literates in the
country. Crculation nmnust be doubledif the press is to
reach 'all the Iliterates in the country. This is a

sufficient justification for a circulation oriented | policy.
Newsprint which is in short supply must be used so as to
help to achieve the w dest possible dissenm nation of news
and at the sane tine neet the demands of the press as a
whol e.

Under Art. 41 of the Constitution the State hasa duty to
take effective steps to educate the people within limts of
its avail able econom c resources. That includes  political
education al so.

Public discussion of public issues together wth t he
spreadi ng of information and any opi nion on these issues  is
supposed to be the main function of newspaper. The highest
and lowest in the scale of intelligence resort to its
colums for information. Newspaper is the npst potent means
for educating the people as it is read by those who read
nothing else and, in politics, the coombn in an gets his
education nostly from newspaper

(1) 383 U S. 74, 94-95.

(2) 381 U S 301

(3) 354 U.S. 476, 484.

(4) 283 U.S. 359, 369.

(5) Colunbia Law Review, Vol. 70, 983, 989

(6) Federal Reporter, 359, 2nd series, 994.
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The affirmative obligation of the Government to pernmit the
i mport of newsprint by expending foreign exchange in that
behal f is not only because press has a fundanental right to
express itself, but also because the comunity has a right
to be supplied with information. and the Governnment a duty
to educate the people within the limts of its resources.
The CGovernnent may, under cl. 3 of the Inports (Control)
Order, 1955 totally prohibit the inport of newsprint and
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thus disable any person fromcarrying on a business in
newsprint, it is in the general interest of the public not
to expend any foreign exchange on that score. If the
affirmative obligation to expend foreign exchange and permit
the inport of newsprint stenms fromthe need of the conmunity
for information and the fundamental duty of CGovernnent to
educate the people as also to satisfy the individual need
for self expression, it is not for the proprietor of a
newspaper alone to say that he will reduce the <circulation
of the newspaper and increase its page level, as the
conmunity has an interest in maintaining or increasing
circul ati on of the newspapers. It is said that a proprietor
of a newspaper has the freedomto cater to the needs of
intell ectual highbrows who may choose to browse in rich
pastures and for that he would require nore pages for a
newspaper and that it would be a denial of his fundanental
right if he were told that he cannot curtail the circul ation
and increase the pages. A claimto enlarge the volune of
speech by 'di mni shing the circul ation raises the problem of
reconcili'ng” the citizens' right to unfettered exercise of
speech in-volume with the community’s right to undin nished
circul ation. Both rights fall within the anbit of the
concept of freedom of speech as expl ai ned above. Il would
prefer to give nore weight to the comunity’s claim here
especially as | thinkthat the claimto enlarge the volune
of speech at the /expense of «circulation is not for
exerci sing the freedom of speech guaranteed by Art. 19(1)(a)
but for conmercial ‘advertisenent for revenue which will not
fall within the ambit of that sub-article.

In every society, there are many-interests. held in varying
degrees, by individuals and groups, viz., the interest in,
valuing of, or concern, for free speech, peace, quiet,
protection of property, fair trial, education, ‘nationa
security, good highways, a decent m ni mum wage, etc, "The
attai nment of freedom of expression i's not the sole aim of
the good society. As the private right of the individual
freedom of expression is an end.in itself, but it is not the

only end of man as an individual. In its social /and

political aspects, freedomof expression is primarily a
process or a nethod for reaching other goals. It is a basic
element. in the denocratic way of life, and as a vital
process it shapes and determ nes the ends of denocratic
soci ety. But it is not through this process alone that  a

denocratic society will attain its ultimte ends"(1).

(1) See Thonmas 1, Enerson, Toward a CGeneral Theory of’" the
First Amendnent Yale Law Journal, Vol. 72, 1962-63. 877,
907.
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Therefore, any theory of freedom of expression  nust /take
into account other values such as justice, equality, /noral
progress, the right of tile public to education arising from
the affirmative duty cast on the Governnent by the directive
principles to educate the people, apart fromthe right of
the comunity to read and be informed arising under the

theory of the freedomof speech itself. Art. 19(2) is
concerned with laws restricting or abridging the freedom of
speech for protecting the nore inportant val ues. It has

nothing to do with regulation as to the, manner or method of
speech, including its volume, when that regul ation does not
touch or concern the content of speech, and when it is
i ntended or calculated to subserve or pronote sone paranount
social interest(1l). The question then is whether the
CGovernment could, in the distribution of newsprint, insist
on the wi dest circulation possible to subserve the right of
the people to be educated in opposition to the right of the
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proprietor or publisher to reduce the circulation and
enlarge the page nunber. As | said, any regulation not
intended to control the content of speech but incidentally

limting its unfettered exercise will not be regarded as an
abridgment of the freedom of speech, if thereis a wvalid
governmental interest arising fromits duty to educate the

people and the value of the public of the end which the
regul ati on seeks to achieve is nore than the individual and
social interest in the unfettered exercise in volune of the
right of free speech. The fornula in such cases is that the
Court nust, balance the individual and social interest in
freedom of expression agai nst the social interest sought by
the regul ation which restricts expression (supra).
In Konigsberg v. State Bar(2), Justice Harlan speaking for
the majority observed:
.1 L5
".. . . . . . . Onthe other hand, general regulatory
statutes, not intended to control the content of speech but
incidentally lHimting its unfettered exercise, have not been
regarded ‘as the type of |aw the First Fourteenth Amendnent
forbade Congress or the State to pass, when they have been
f ound justified by subordinating valid gover nrrent al
interests, a prerequisiteto constitutionality which has
necessarily involved a wei ghing of the governmental interest
i nvol ved. See e.g. Schneider v. State, 308 U S. 147, 161
Cox v. New Hanpshire; 312 U.S. 569; Prince v. Massachusetts,
321 U.S. 158; Kovacs v. Cooper, 336U S. 77, Anerican
Comuni cations Assn. v. Douds, 339U S. 382; Breard v.
Al exandria 341 U. S. 622."
It was contended on- behalf -of the petitioners t hat
prohi bition of interchangeability of quota between different
newspaper, -,
(1) Crimnal Appeal No. 152 of 1970 deci ded on 15-9-1972.
(2) 366 U S. 36, 50.
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owned by a common ownership unit, or different editions of
the sanme newspaper owned by that (unit is an abridgment of
their fundanental right wunder Art. 19(1)(a). A common
ownership unit is defined to nmean a newspaper establishnent
or concern owning two or nore newspapers including at |east
one daily irrespective of the centers of publication and
| anguage of such papers. The newsprint is allotted to a
newspaper. In other words, the unit of allotnent is  a
newspaper. Clause 2(a) of the Newsprint Control Oder
defines "consuner of newsprint":
"“consumer of newsprint neans a printer or pub-
i sher of newspapers, periodicals, text books
or books of general interest who uses
newsprint."
The printer or publisher of each newspaper owned by a common
ownership wunit 1is a separate consumer and it is~-to that
consunmer that the quota is allotted. The application for
guota nade by the conmmon ownership wunit specifies the
entitlenent of each newspaper owned by it, and quota is

granted to each newspaper on that basis. |If it were open to
a comon ownership unit to use the quota allotted for one
newspaper owned by it for another newspaper,, or, for a
di fferent edition of the sane newspaper, that woul d
frustrate the whole scheme of rationing. If a comon
ownership unit were to use the quota allotted to one
newspaper for another newspaper owned by it, could

di sconti nue one newspaper and use its quota for another and
thus secure an advantage over individual units owning only
one newspaper. It is on the basis of page level and
circulation that quota is allotted to a newspaper and to say
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that it is open to a comopn ownership unit to use the quota
for a different newspaper owned by it or a different edition
of the same newspaper would be tantanpbunt to saying that
since the common ownership unit gets the ownership of the
guota, it can use the quota for a newspaper owned even by a

different proprietor. | do not think that the prohibition
agai nst i nterchangeability of quota anong di fferent
newspapers owned by a conmmon ownership unit is violative of
Art. 19 (1) (a). In nmny opi ni on, prohi bition of

i nterchangeability has nothing to do with Art. 19(1)(a).
That a conmodity rationed to a Unit nust be utilized by that
Unit and no other unit is, | think, a regulation necessary
for the successful working of any system of rationing.
It was then contended for the petitioners that a conmmon
ownership unit is not permtted to start a new newspaper or
a new edition of an existing newspaper even out of their
aut hori zed quota whereas a person owni ng no other newspaper
can start a newspaper and obtain a quota for the same, and
that this offends the fundanental right under Art. 19(1)(a)
of the ‘commobn ownership units. That there is a wvalid
classification between a person owni-ng no newspaper and a
comon ownership unit owning two or nore newspapers cannot
be denied. Any person desiring to
823
express hinself by the nediumof a newspaper cannot be
denied an opportunity for the sane. The right guaranteed
under Art. 19 (1)(a) has an essentially individual aspect.
A common ownership unit has already been given t he
opportunity to express itself by the nedia of two or nore
newspapers. If a comon ownership unit were to go on
acquiring or sponsoring new newspapers and if the claim for
guota for all the newspapers is adnmtted, that would result
in concentration of newspaper ownership and will accelerate
the tendency toward monopoly in the _newspaper industry.
VWhen the prohibition against interchangeability of newsprint
guota between or anobng the newspapers owned by a conmon
ownership wunit is found valid, the restriction inmposed on
conmon ownership unit to bring out a new newspaper from its
aut hori sed quota nust be held to be valid and not of f endi ng
Art. 19(1) (a). |If the quota allotted for a newspaper owned
by the conmmon ownership unit cannot be used for ~-any other
newspaper, it stands to reason to hold that the prohibition
agai nst bringing out a new newspaper cannot be chall enged as
violative of Art. 19(1) (a). No doubt, if the system of
rati oning were not there, it would be open to any person to
own or conduct any nunber of newspapers ‘but, since the
gquantity of newsprint available for distribution is linmted,
any system of rationing nmust place some |limtation upon. the
right of a person to express hinself through newspapers.
M. M K Nanbiar, appearing for "The Hi ndu", contended that
the Newsprint Policy is not law, that it is only an-adninis-
trative direction with no statutory backing and so, the
restrictions which the policy inpose are not binding.
The Newsprint Policy was issued by the Central Governnent,
and the Chief Controller of Inports and Exports, as
Additional Secretary to Governnent, has authenticated it.
The Newsprint policy was placed before both the Houses of
Par | i ament . In Joint Chief Controller of Inports and
Exports, Madras v. Ms. Anminchand Mitha, etc.(1l) this Court
said :
authorities in the natter of granting inport
l'i cences, the Central Gover nnent i ssued
certain admnistrative instructions to be
foll owed by the licensing authorities."
The Inport Trade Policy has been characterized as a notice




http://JUDIS.NIC IN SUPREME COURT OF | NDI A Page 57 of 65

giving information to the public as to the principle

governing, the issue of licence for inport of goods for a

specified period (see East India Comrercial Co. Ltd.

Cal cutta and Another v. The Collector of Cust onrs,

Calcutta(2): Shah, J. speaking for the Court in Union of

India and Ohers v. Ms. Indo Afghan Agencies Ltd. 3 )

sai d:

(1) [1966] 1 S.C.R 262, 266-68.

(2) [1963] 3 S.C R 338, 371-2.

(3) (1968) 2 S.C. R 366, 377.
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Court has held that Courts have the power in appropriate

cases to conpel performance of the obligations inmposed by

the schenes upon the departnental authorities. "

Even if the Newsprint Policy is adninistrative in character,

it is capable of founding rights and liabilities. GCenerally

speaking, it is true that an admnistrative order can confer

no justiciable rights or inpose duties enforceable in a

Court. But it can confer rights and inpose duties. The

[imt wthin which such rights and duties will be recognised

and enforced has been stated by an eni nent author
"Let us-take one of M. Harrison's instances,
a regulation fromthe British War Office that
no recruit shall be enlisted who is not five
feet six inches high. Suppose a recruiting
of ficer musters in a man who is five feet five
i nches only in height, and pays himthe King' s
shilling ; afterwards the officer is sued by
the Gover nnment~ for being short in hi s
accounts; —anong other itens he clains to be
allowed the shilling paid to the undersized
recruit. The Court has'to consider and. apply
this regulation and, whatever its effect may
be, that effect will be given to it by the

court exactly as effect will be given to a
statute providing (that nurderers shall be
hanged, or that ‘last wills nust ‘have two
Wi t nesses.

It was contended on behalf of the petitioners that the
direction contained in the Newsprint Policy as regards the
utilization of. the newsprint after the allotnment of the
gquota is ultra vires the powers of the licensing authority
issuing the sane. It is said that after newsprint has been
i mported, there was no lon any power left-in the Centra
CGovernment or in the Chief Controller of Inmports and Exports
to direct the manner in which it should be utilized.
A .5(1) of the Inmports (Control) Order, 1955 provides;
"5, Conditions of Licenses : (1) The licensing
authority issuing a |licence under this /O der
may issue the same subject to one or nore of
the conditions stated bel ow : -

(i) that the goods covered by the licence
shal | not be disposed of, except in the nanner
prescribed by the Ilicensing authority,  or

otherwise dealt wth, wthout the witten
perm ssion of the licensing authority or any
person duly authorised by it;"
(1) John Chi npman Gray, the Nature and Sources
of the Law, Second Edition
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In Abdul Aziz Aminuddin v. State of WMharashtra(l), this
Court said that the power conferred under s. 3(1) of the Act
(I'nmports and Exports (Control) Act, 1947) is not restricted
nmerely to prohibiting or restricting inmports at the point of
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entry but extends also to controlling the subsequent
di sposal of the goods inported and that the person |icensed

to inport goods would be anenable to the orders of the
licensing authority with respect to the way in which those
goods are to be utilized. This dictumwas approved by this
Court in State of West Bengal v. Mdtilal Kanoria(2). See
al so the observation of Sarkar, J. in East India Commercia
Co. Ltd., Calcutta and Another v. The Collector of Custons
Calcutta(3), at p. 348. Even if it be assunmed that
CGovernment or the Chief Controller of Inports and Exports
has no power under cl. 5(1)(i) of the Inmports (Control)
Order, 1955, to issue directions as regards the node of
utilization of newsprint after its inport, it is clear that
the CGovernnment has power by virtue of the provisions of s.3
of the Essential Comopdities Act, 1955, to pass an Order as
regards the wutilization of newsprint, as newsprint is an
,essential comodity’ under that Act (see s. 2(vii) of the
Act) .
The only other point which remains for consideration is
whet her cl auses 3(3) and 3(A) of the Newsprint Control Order
violate Art. 14 of the Constitution. None of the provisions
of the Essential Commpdities Act, 1955, is challenged as
ultra vires the Constitution. The Newsprint Control Order
was passed under s. 3 of the Essential Commdities Act,
1955. Sections 3 and 4 of this Act are in pari materia with
sections 3 and 4 of the Essential Supplies (Tenporary
Powers) Act, 1946. These provisions were challenged, on the
ground of excessive del egation of legislative power, in the
case of Harishankar Bagla and Another v. The State of Madhya
Pradesh (4) . But this Court said that the preanble and the
body of the sections sufficiently fornmulate the |egislative
policy. that the anbit and character of the Act is such that
the details of that policy can only be worked out by
del egating themto a subordinate authority within the ' frame
work- of that policy and thats. 3 “was valid. And as
regards s. 4 the Court said that the section enunerates the
cl asses of persons to whomthe power could be del egated or
sub-del egated by the Central Government and it is not
correct to say that the instrumentalities have not been
selected by the Legislature itself. Section 4 of the
Essential Conmobdities Act, 1955, provides that an-order nade
under s. 3 may confer powers and inpose duties upon - the
Central CGovernnent or the State Governnent or officers and
authorities of the Central Governnent or State CGovernnent,
and may contain directions to any State Government or to
officers and authorities thereof as to the exercise of any
such powers or the discharge of
(1) [1964] 1 S.C.R 830, 837-8.
(2) [1966] 3 S.C.R 933.
(3) [1963] 3 S.C.R 338, 371-72.
(4) [1955] 1 S.C. R 380, 388-9.
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any such duties. It was, therefore, open to the Governnent
to confer such powers upon the "controller” as defined in
the Newsprint Control Order, 1962:
"2(b) Controller neans the Chief Controller of
I mports and Exports and includes any officer
appoi nt ed by the Central CGover nirent to
exercise the powers of the Controller under
this Oder."
Sub-clause (3A) was introduced in cl. 3 of the Newsprint
Control Order, 1962, for a particul ar purpose. There is
only alimted quantity of white printing paper. In view of
the shortage of white printing paper in the country, it was
consi dered necessary by the CGovernment to restrict its use
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by consuners of newsprint who were getting quota of inported
newspri nt. In fact, for newspapers and peri odi cal s,
newsprint is the nore acceptable raw material than white
printing paper. It was found that some of the nore affl uent
papers had started drawing heavily on the limted quantity
of white printing paper avail able, thereby causing great

hardship to the other consumers of this comodity Ilike
Central and State Governnents, text-book publishers and
students. It was with a viewto neet this situation that

restriction on its use by a consunmer of newsprint other than
the person specified therein was inposed.

The argunent that unregul ated discretion has been conferred
under sub-clauses 3 and 3A of cl. 3 is not correct. The
preanbl e and t he provisions of the Essential Conmodities Act
furnish sufficient guidance for the exercise of the powers

conferred. It is inmpossible, in the nature of things, to
specify with greater particularity the guidelines for the
exerci se of the powers conferred under these clauses. | f

the confernent of the power upon the Governnment under s. 3
is valid and is not open to-attack under Art. 14, 1 think
the power conferred upon the sub-delegate is also valid.

It is not necessary for ne to express any opihnion as regards
the maintainability of the wit petitions on the ground that
the consumers of the newsprint in question are not citizens
and | do not express any opinion

I would disniss the petitions wthout any order as to costs.
BEG J. The Wit Petitions before us challenge what is des-
cribed as "News Print Policy" notified for the period from
April, 1971 to March, 1972. As-the inpugned Notification
does not nention the provision-of |aw under which it was
i ssued, we have to scrutinise its contents to discover the
authority for its promulgation. It is headed  "Public
Notice" on "Inport Trade Control". The subject is given as
“I'nport Policy for News Print". The "Policy" is contained
in a schedul e annexed to the Notice. The first of the
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six columms of the Schedul e gives the serial nunber of the
iteminvol ved which is 44/V of the I T C Schedule. Vol une |
of the ."Red Book" on Inport Trade Control Policy, issued by
the Mnistry of Foreign Trade, nentions, against item 44/V
for white printing paper, that inport policy for "News
Print" WIIl be announced later. The inpugned itens, found
in the remarks’ columm, contain that announcement applicable

from April, 1971 to March, 1972. A subsequent sinlar
notification dated 11-41972 shows that identically worded
terns were to be applicable to the period from April, 1972

to March, 1973, and these are also assailed by t he
petitioners.

Apparently, the inpugned remarks constitute conditions for
the inport of quotas of news print assigned to t he
i censees. They are neant to be obeyed if the “licensees
want their quotas. The inplication of such an inposition
clearly is that the licences could be revoked if terns of
their grant are not complied with apart from other possible
consequences in the future. It is alleged that these termns
interfere with the fundanental rights of petitioners to
freely express their opinions through their newspapers and
to carry on the manufacture and sal e of newspapers to the
public. If, however, these terns and conditions do not fal
under any provision of |law but interfere with the exercise
of petitioners’ fundanental rights, the question of testing

their reasonabl eness will not arise,
What is terned "policy" can becone justiciable when it exhi-
bits itself in the shape of even purported "l aw'

According to Article 13(3) (a) of the Constitution, "law'
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"I ncl udes "any Ordinance, Order, bye-law, rule, regulation

notification, custom or usage having in the territory of
India the force of law'. So long as policy remains in the
real m of even rules franed for the gui dance of executive and
adm ni strative authorities it may bind those authorities as
decl arations of what they are expected to do under it. But,
it cannot bind citizens unless the inpugned policy is shown
to have acquired the force of "law'. M. Nanbiar, appearing
for the H ndu Newspaper, has, therefore, assailed the
i mpugned itens of the news print control policy on the
ground, inter-alia, that the fundamental rights of the
petitioners represented by him cannot be curtailed by
anything less than "I aw'

For the reasons given by both ny |earned brethren Ray and
Mat hew the inpugned itens of what is called the "Newsprint
Policy" seemto nme to be intended to have the force of |aw
which, if not observed by the petitioners, will inpede and
j eopardi se the exerci se by themof their fundanental rights.
The intention behind the publication of the Newsprint Policy
was obviously to bind the petitioners by the conditions laid
down in the remarks’ colum. It had, therefore, to be
brought under some provision of |aw which could authorise
the laying down of such binding conditions upon
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those who run the newspapers and want to either express
their opinions freely or to carry on their businesses
without Ilet or hindrance. |, seems to ne that this Court
should not hesitate to remove such restrictions if they
purport to have the force of law. even if they are not
"law', provided they have the effect of restricting the

exercise of fundanental rights. This ~effect the res-
trictions certainly have had and will have unless they are
renoved by us. According to the petitioners, their

observance has entail ed such heavy losses to themthat they
may have to stop doing their business if the restrictions
conti nue.

It is difficult to over-enphasize the inportance of ' Freedom
of the Press as one of the pillars of a Government "of the
people,. by the people, and for the people". |~ may quote
what Lord Bryce said in The American Commonweal th (New and
Revi sed Edition) (pp. 274, 275, 367):

"The nore conpletely popular sovereignty
prevails in a country, so nuch the nore
important is it that the organs of  opinion
shoul d be adequate to its expression, pronpt,
full, and unmistakable in their utterances****
The press, and particularly the newspaper
press, stands by common consent « first anong
the organs of opinion* * * The consci ence and
conmon sense of the nation as a whole keep
down the evils which have crept “into the
wor king of the Constitution, and may in tine
extinguish them That which, carrying a  once
famous phrase, we may call the genius  of
universal publicity, has sonme disagreeable
results, but the whol esonme ones are greater

and nore nunerous. Sel fi shness, injustice,
cruelty, tricks and jobs of all sorts, shun
the light; to expose themis to defeat them

No serious evils, no rankling sort in the body
politic, can remain |long conceal ed, and, when
di sclosed, it is half destroyed. So long as
the opinion of a nationis sound, the nain
lines of its policy cannot go far wong".

John Stuart MII, in his essay on "Liberty", pointed out the
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need for allowi ng even erroneous opinions to be expressed on
the ground that the correct ones becone nore firmy
establ i shed by what nay be called the 'dialectical’ process
of a struggle with wong ones which exposes errors. MIlton,
in his "Areopagitica" 1 644) said:
"Though all the winds of doctrine were |et
| oose to play upon the earth, so Truth be in
the field, we do injuriously by licensing and
prohi biting to m sdoubt her
829
strengt h. Let her and Falsehood grapple;
whoever knew Truth put to the worse, in a free
and open ‘encounter ? ..... | Who knows not
that Truth is strong, next to the Al mghty;
she needs no policies, no stratagems, no
i censings to make her victorious; those are
the shifts and  defenses that error makes
agai nst_her power........
Political / philosophers and historians have taught us that
i ntell ectual advances nmade by our civilisation would have
been inpossible without freedom of speech and expression
At any rate, political denocracy is based on the assunption

that such freedom nust be jealously guarded. Vol taire
expressed a denocrat’s faith when he told an adversary in
argunent : "l do not agree with a word you say, but | will
defend to the death your right to say it". Chanpi ons  of

human freedom of thought and expression throughout the ages,
have realised that intellectual paralysis creeps over a
Soci ety which denies, \in however subtle a form due freedom
of thought and expression to its nenbers.

Al t hough, our Constitution does not contain a separate guar-
antee of Freedom of the Press, apart fromthe freedom of
expression and opinion contained in Article. 19(1)  (a) of
the Constitution, yet. it is well recognised that the ' Press
provi des the principal vehicle of expression of their views
to citizens. It has been said : "Freedomof the Press is
the Ark of the Covenant of  Denpbcracy because public
criticismis essential to the working, of its institutions.
Never has criticismbeen nmore necessary than today, when the

weapons of propaganda are so strong and so Subtl e: But ,
like other liberties, this also nmust be limted."
The exent of permissible limtations on freedom of

expression is also indicated by our Constitution  which
contains the fundanental |aw of the land. To that |aw al
CGovernmental policies, rules and regulations, ~orders and
directions, nust conformso that there is "a CGovernment of
laws and not of nen" , or, in other words, a ~Governnent
whose policies are based on denocratic principles and not on
human caprice or arbitrariness. Article 19(2) of the
Consti tution. requires that Governnental action whi ch
af fects freedom of speech and expression of Indian- citizens
should be founded on sonme "law' and also that such @ "Ilaw'
shoul d restrict freedom of expression and opi nion reasonably
only "in the interests of the sovereignty and integrity of
India, the security of the St-ate, friendly relations wth
foreign states, Public order, decency or norality, or in
relation to contenpt of court, defamation or incitenent to
an offence." Although, the anbit of restrictions which can
be inposed by "law' on freedomto carry on any occupation
trade, or business, guaranteed by Article 19 (1) (g) of the
Constitution, is wider than that of res-
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trictions on freedom of speech and expression, yet, these
restrictions have also to belimted to those which are
reasonably necessary "in the interest of the general public"”
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as contenplated by Article 19(6) of the Constitution.

Perm ssible restrictions on any fundanental right, even
where they are inposed by duly enacted law nust not be
excessive, or, in other words, they nmust not go beyond what
is necessary to achieve the objects of the | aw under which
they are sought to be inposed. The power to inpose
restrictions on fundanmental rights is essentially a power to
"regul at e" the exercise of these rights. In fact,
“regulation" and not extinction of that which is to be
regulated is generally speaking the extent to which per-
m ssible restrictions may go in order to satisfy the test of
r easonabl eness. The term "regulate" has conme up for
interpretation on several occasions before Arerican Courts
whi ch have held that the word "regul ate" neans "to adjust by
rule, nethod, or established nbde; to direct by rule or
restriction; to subject to governing principles or |aws".
(See : Words and Phrases, VoL 36, p. 687 by West Publishing

Co.). |- do not see any reason to give a different meaning to
the term "regul ati on" when we use it.
In the cases before us, | confess that it is very difficult

to nmeke out the real object of the restrictions inposed by
the inpugned items of Newsprint Policy. The Additiona
Solicitor GCeneral did not contend that these itens of
newsprint inmport policy were not meant to have the force of
rul es for conducting business or regulating actions binding
upon the petitioners or of "law'. He  sought to justify
them in so far as they affect freedom of speech and
expression, as either necessary incidents of inport of
essenti al comodities and the ~allocation of foreign
exchange, which is limted, between them or, as a nethod of
ensuring a nore wdely spread freedom of expression by
striking at nonopolisation of opinionby large newspaper
concerns. | amunable to see how these restrictions, after
qguot as have, been allotted on the basis of past performance
and respective needs of each newspaper concern, could fal
within the objects of any inmport policy found in any
statutory provision or order. And, so far as any attenpt to
control .any nonopolistic tendencies in the newspaper /'world
is concerned, no material was placed before us to enable us
to see how the inpugned conditions —of inmport |icences,
sought to be inmposed by the entries in the remarks col ums
of the notified Inport Trade Control Policy, are related to
any | aw directed agai nst nonopolisation. The inpugned itens
in the declaration of newsprint policy, which are nmeant to
bind those who had obtained inport_licences, were not
i mposed under any | aw rmade to check nonopolies. It was al so
not possible for ne to see the relevance of t hese
restrictions

831

to any of the objects of either the Essential Commodities
Act, 1955 or orders passed thereunder or to the Inport and
Export (Control) Act of 1947 or to orders nmade thereunder
The objects and anbits of the two enactments nentioned
above, which were relied upon. on behalf of the Union, -are
fairly clear and well defined.

No doubt clause 3 of the Newsprint Control Oder, 1962,
issued in exercise of powers conferred by Section 3 of the

Essenti al Conmodi ti es Act 1955 | ays down certain
restrictions "on acquisition, sale and consunption of
newsprint". The clause runs as follows : -
"(1) No person other than an inmporter shal
acquire newspri nt except under and in

accordance with the ternms and conditi ons of an
aut horisation issued by the Controller under
this Oder. ,
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(2) No deal er in newsprint shall sell to any
person newsprint of any description or in any
gquantity wunless the sale to that person of
newsprint of that description or in the
gquantity is authorised by the Controller.

(3) No consumer of newsprint, in any
i censing period, consune or use newsprint in
excess of the quantity authorised by the
Controller fromtine to tine.

(3A) No consuner of newsprint, other than a
publisher of text books or books of genera
interest, shall use any kind of paper other
than newsprint except with the permssion, in
witing, of the Controller

(4) An _aut hori sation under this clause shal

be in

writing in the formset out in Schedule II
(5) In issuing an authorisation under this
cl ause,

the  Controller shall have regard to t he

principles laid down:in the Inport Contro
Policy with respect of newsprint announced by
the Central CGovernment fromtime to time".
Section 3(1) of the Essential Commodities Act, 1955 |ays
down the condition/for and objects of issue of orders wunder
it inthe following terns :-
"3(1) If the Central CGovernnent is of opinion
that it is necessary or expedient so to do for
mai ntai ning or increasing supplies of any
essential - commodity or for ~securing their
equitable distribution and availability at
fair prices, or for securing any essentia
commodity for the defence of India or the
efficient conduct of nmlitary
832
operations it 'may, by order, provide for
regulating or prohibiting the production
supply and distribution thereof and trade and
comerce therein".
Section 3(2) lays down that "wi thout prejudice to the
generality .of the powers conferred by sub s. (1), an order
made thereunder may provide" inter alia : (a) "for
regul ating by licences, pernits or otherw se the, production
or nmanufacture of any essential conmmodity;" and (b) “for
regulating by licences, permts or otherwise the storage,
transport, distribution, disposal, acquisition, -use or
consunpti on of any essential commodity".
Orders issued under Section 3 of the Essential | Commpdities
Act 1955 nust bear a reasonable relationship to the purposes
for which such orders can be made. Cdause 3 (5) of the
Newsprint Control Order, 1962, presupposes the existence of
sone principles ,of "Inmport Control Policy" wthout | ‘either
stating themor indicating howthey are to be related to the
objects of Section 3. Obviously, they cannot go beyond the
Act. If the inpugned terns and conditions could be covered
by the vague clause 3(5) ,of the News Print Control Order,
1962, 1 venture to think that this provision of the News
Print Control Oder 1962 may itself have to be declared
invalid by us. | nmay also mention that there seens to be a
serious flaw here inasnmuch as no machinery for fair and just
admi ni strative decisions, so as to correlate conditions im

posed upon conpeting claimnts for quotas of a Ilimted
amount of news print to their needs and to the requirenents
of a law which is nmeant to ensure an "equitable

distribution", is provided here. However, as it is not
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necessary, for the purposes of giving relief to the
petitioners, to pronounce on the validity of clause 3 (5) of
the Newsprint Control Order, 1962, | will, in conformty
wi th the opinion expressed by nmy | earned brother Ray on this
aspect, refrain fromdeciding the question of the validity
of its provisions in the cases before us.
Section 3(1) of the Inports & Exports (Control) Act, 1947,
restricts the power of the Central Government, "by order
published in the official Gazette", to making "provisions
for prohibiting, restricting or otherwi se controlling in al
cases or in specified classes of cases, and subject to such
exceptions if any as may be nade by or under the order :-
(a) the inport, export, carriage coast-w se
or shipnment in ships stores of goods of any
speci fi ed description
(b) the bringing into any port or place in
India of goods of any specified description
i ntended to be taken out of India w thout
bei ng~ renoved fromthe ship or conveyance in
whi-ch they are being carried".
833
Clause 3 of the Inports (Control) Order, 1955, nmmde in
exercise of powers conferred by Sections 3 and 4A of the
I mports & Exports (Control) Act, 1947, says :
I ml5
"3. Restriction of Inport of certain goods:--
(1) Save as otherwise provided in this order, no person
shall import any goods of the description specified in
Schedul e 1, except under, and in-accordance, with a |icence
or a custons clearance permt granted by the Centra
Government or by any officer specified in Schedule 11".
It seems to ne that the anbit of the conditions in a |licence
cannot, under the provisions of the Inmports and Exports
Control Act, after newsprint has been  inported under a
i cence, extend to laying down how it is to be utilised by a
newspaper concern for its own genuine needs and businesses
because this would anount to control of supply of ‘news by
neans of newsprint instead of only regulating its inport.
The enactnents and orders nentioned above seem to ‘ne to
authorise Only the grant of licences for particular  quotas
to those who run newspapers on the strength of their needs,
assessed on the basis of their past performances and future
requi renents and other relevant data, but not to warrant an
i mposition of further conditions to be observed by them
while they are genuinely using the newsprint thenselves in
the course of carrying on a legitimte and permssible
occupati on and busi ness. The i mpugned restrictive
conditions thus appear to me to go beyond the scope of the
Essential Conmodities Act, 1955, as well as of the Inports
and Exports (Control) Act, 1947.
Ref er ences were also nmade by the |[|earned Addi ti ona
Solicitor GCeneral to the provisions of the Press and
Regul ati on Books Act, 1867, Registration of Newspapers
(Central Rules), 1956, and Press Council Act, 1965, -as
parts of a possibly desperate attenpt to justify -the
i mpugned itenms of newsprint control policy and to show that
they are covered by some provision of law. | amunable to-
find the legal authority anywhere here also for these itens
of Newsprint Control Policy.
I think, for the reasons given above, that the argument put

forward oil behalf of the petitioners that, after the
al l ocation of guotas of newsprint to each set of
petitioners, on legally relevant material, the further

restrictions sought to be inposed, by means of the notified
newsprint control policy, on the actual node of user of
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newsprint for publication of information or views by the
licensees, simlar to those which were held by this Court,
in Saka

834

Papers (P.) Ltd. & Os. Vs. The Union of India(l), to be
invalid, are not covered by any law in existence, has to be
accept ed. Hence, it 1is not even necessary for wus to
consi der whether they are reasonable restrictions warranted
by ei t her Article 19(2) or Article 19(6) of t he
Constitution. They rmust first have the authority of sone
law to support them before the question of considering
whet her they coul d be reasonable restrictions on fundamenta
rights of the petitioners could arise.

1, therefore, concur with the conclusions reached and the
orders proposed by ny |l earned brother Ray.

G C

(1) [1962] 3 S.C. R 842
499 Sup. Cl/73--25, 00-- 15- 4- 74- - G PF.
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