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PART A

1. Article 30 of the Constitution of India guarantees to religious and linguistic
minorities, the right to establish and administer educational institutions of their
choice. The issues which arise for adjudication in this reference pertain to the
criteria to be fulfilled to qualify as a minority educational institution for the

purpose of Article 30(1) of the Indian Constitution.

A. Background

2. In1977,the Muhammadan Anglo-Oriental College was established in Aligarh.
The college was a teaching institution affiliated to the Calcutta University at
first and subsequently to the Allahabad University. The imperial legislature
passed the Aligarh Muslim University Act 1920." The enactment, as the
preamble indicates, “established and incorporated” Aligarh Muslim
University?. The AMU Act was amended by the Aligarh Muslim University
(Amendment) Act 1951% and Aligarh Muslim University (Amendment) Act
1965%. The amendments related to the religious instructions of Muslim
students® and the administrative set-up of the university®. Proceedings under

Article 32 of the Constitution were instituted before this Court for challenging

T“AMU Act”

2 “AMU”

31951 Amendment Act”

41965 Amendment Act”

5 Section 8 was amended to stipulate that it would be unlawful for the University to adopt or impose any test
of religious belief for admission or recruitment except where the religious test was made a condition for
benefaction. The amended proviso to the provision stipulated that nothing in the Section shall be deemed to
prevent the provision of religious instruction to those who consent to it. Section 9 which empowered the Court
to mandate religious instruction for Muslim students was deleted by the amendment. Section 23(1), which
provided that all members of the Court would be Muslims, was also deleted.

6 Section 23 of the AMU Act was amended to delete clauses (2) and (3). By this amendment, the powers of
the Court were significantly reduced. The Court which was the supreme governing body of the University
now only had the power to advise the Visitor or any other authority of the University on matters which may
be referred to it for advice and exercise powers assigned to it by the Visitor. The powers of the Court were
instead placed in the hands of the Executive Council. The composition of the Court (which was an all-Muslim
body) was also amended. The process of constituting the Court and the Executive Council was also
amended.
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PART A

the constitutional validity of the 1951 Amendment Act and the 1965
Amendment Act. A Constitution Bench in the decision in S Azeez Basha v.
Union of India’ upheld the constitutional validity of the Amendments. The
petitioners made a three-fold argument: (a) AMU was established by Muslims,
who are a religious minority for the purposes of Article 30(1); (b) Article 30(1)
guarantees Muslims the right to administer the University established by
them; and (c) the 1951 and 1965 Amendments are violative of Article 30(1) to
the extent that it infringed the right of the Muslim community to administer the

institution. Article 30 is extracted below:

“30. Right of minorities to establish and administer
educational institutions.—(1) All minorities, whether
based on religion or language, shall have the right to
establish and administer educational institutions of
their choice.

(1A) In making any law providing for the compulsory
acquisition of any property of an educational
institution established and administered by a
minority, referred to in clause (1), the State shall
ensure that the amount fixed by or determined under
such law for the acquisition of such property is such
as would not restrict or abrogate the right
guaranteed under that clause.

(2) The State shall not, in granting aid to educational
institutions, discriminate against any educational
institution on the ground that it is under the
management of a minority, whether based on
religion or language.”

The amendments were also impugned on the ground that they violated

Articles 14, 19, 25, 26, 29 and 31 of the Constitution.

" AIR 1968 SC 662
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PART A

The Union of India opposed the petitions, arguing that the Muslim minority did
not have the right to administer AMU since they had not established the
institution. It was submitted that AMU was established by Parliament. That
being the case, it was contended that the amendments were not violative of

Article 30(1).

A Constitution Bench dismissed the writ petitions in Azeez Basha (supra).
The challenge on the ground of violation of Article 30(1) was rejected on the

following grounds:

a. The phrase “establish and administer” in Article 30(1) must be read
conjunctively. Religious minorities have the right to administer those
educational institutions which they established. Religious minorities do
not have the right to administer educational institutions which were not
established by them, even if they were administering them for some

reason before the commencement of the Constitution;

b. The word “establish” in Article 30(1) means “to bring into existence”;

c. AMU was not established by the Muslim minority for the following

reasons:

I AMU was brought into existence by the AMU Act, which was
enacted by Parliament in 1920. Section 6 of the AMU Act provides
that the degrees conferred to persons by the University would be
recognised by the government. This provision indicates that AMU

was established by the Government of India because the Muslim
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PART A

minority could not have insisted that the degrees conferred by a
university established by it ought to be recognized by the
Government. The AMU Act may have been passed as a result of
the efforts of the Muslim community but that does not mean that

AMU was established by them;

il. The conversion of the College to the University was not by the

Muslim minority but by virtue of the 1920 Act; and

iii. Section 4 of the AMU Act by which the MAO College and the
Muslim University Association were dissolved, and the properties,
rights and liabilities in the societies were vested in AMU shows that

the previous bodies legally ceased to exist;

Since the Muslim community did not establish AMU, it cannot claim a
right to administer it under Article 30(1). Thus, any amendment to the

AMU Act would not be ultra vires Article 30 of the Constitution;

The argument that the administration of the University vested in the
Muslim community though it was not established by them was rejected.
The administration of AMU did not vest in the Muslim minority under the

AMU Act for the following reasons:

i. Although all the members of the Court (which was the supreme
governing body in terms of Section 23 of the AMU Act) were
required to be Muslims, the electorate (which elected the members

of the Court) did not comprise exclusively of Muslims;
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PART A

Other authorities of AMU such as the Executive Council and the
Academic Council were tasked with the administration of the
University and were given significant powers. The members of

these bodies were not required to be Muslims;

The Governor General (who was the Lord Rector) was also
entrusted with certain “overriding” powers concerning the
administration of the University. The Governor General was not
required to be a Muslim. In terms of Section 28(3), the Governor
General had overriding powers to amend or repeal the Statutes.
The Governor General possessed similar powers with respect to
amending or repealing Ordinances. In terms of Section 40, the
Governor General had the power to remove any difficulty in the

establishment of the University; and

The Visiting Board which consisted of the Governor of the United
Provinces, the members of the Executive Council and Ministers

were not necessarily required to be Muslims;

The term “establish and maintain” in Article 26 must be read
conjunctively, like the phrase “establish and administer” in Article 30.
Assuming that educational institutions fall within the ambit of Article 26,
the Muslim community does not have the right to maintain AMU because

it did not establish it; and

The impugned amendments do not violate Articles 14, 19, 25, 29 and

Page 9 of 118



PART B

B. The reference and related events

5. In 1981, a two-Judge Bench of this Court in Anjuman-e-Rahmaniya v.
District Inspector of Schools® was faced with a question of whether
V.M.H.S Rehmania Inter College is a minority educational institution. By an
order dated 26 November 1981, the Bench questioned the correctness of
Azeez Basha (supra) and referred the matter to a Bench of seven Judges, in

the following terms:

“After hearing counsel for the Parties, we are clearly
of the opinion that this case involves two substantial
questions regarding the interpretation of Article 30(1)
of the Constitution of India. The present institution
was founded in the year 1938 and registered under
the Societies Registration Act in the year 1940. The
documents relating to the time when the
institution was founded clearly shows that while
the institution was established mainly by the
Muslim community but there were members
from the non-Muslim community also who
participated in the establishment process. The
point that arises is as to whether Art. 30(1) of the
Constitution envisages an institution which is
established by minorities alone without the
participation for the factum of establishment
from any other community. On this point, there
is no clear decision of this court. There are some
observations in S. Azeez Basha & ors. Vs. Union of
India 1968(1) SCR 333, but these observations can
be explained away. Another point that arises is
whether soon after the establishment of the
institution if it is registered as a Society under
the Society Registration Act, its status as a
minority institution changes in view of the broad
principles laid down in S. Azeez Basha's case.
Even as it is several jurists including Mr. Seervai
have expressed about the correctness of the
decision of this court in S. Azeez Basha's case.
Since the point has arisen in this case we think
that this is a proper occasion when a larger
bench can consider the entire aspect fully. We,

8 W.P.(C) No. 54-57 of 1981
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PART B

therefore, direct that this case may be placed
before Hon. The Chief Justice for being heard by
a bench of at least 7 judges so that S. Azeez
Basha's case may also be considered and the
points that arise in this case directly as to the
essential conditions or ingredients of the
minority institution may also be decided once for
all. A large number of jurists including Mr. Seervai,
learned counsel for the petitioners Mr. Garg and
learned counsel for respondents and interveners Mr.
Dikshit and Kaskar have stated that this case
requires reconsideration. In view of the urgency it is
necessary that the matter should be decided as early
as possible we give liberty to the counsel for parties
to mention the matter before Chief Justice.”

(emphasis supplied)

The above extract indicates that the following three questions were of concern
to this Court: (i) the essential conditions or ingredients of a minority educational
institution; (ii) whether the expression ‘establish’ in Article 30 means that the
institution should be established only by a minority without any association by
other communities; and (iii) whether the registration under the Societies
Registration Act 1860 after the establishment of the institution alters its

character.

6. Abouta month after the order referring the matter to a Bench of seven Judges,
the AMU Act was amended. On 31 December 1981, the Aligarh Muslim
University (Amendment) Act 1981° received the assent of the President.
Various provisions of the AMU Act were amended, including the long title and
preamble from which the words “establish and” were omitted.' Section 2(1)

which defined the term ‘University’ was also amended." After the

¥ AMU (Amendment) Act 1981
© AMU (Amendment) Act 1981, Section 2
" AMU (Amendment) Act 1981, Section 3
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PART B

amendment, ‘University’ was defined to mean “the educational institution of
their choice established by the Muslims of India, which originated as the
Mohammedan Anglo-Oriental College, Aligarh, and which was subsequently
incorporated as the Aligarh Muslim University.” The amendment included
Section 5(2)(c) by which the University was required to promote “the

educational and cultural advancement of the Muslims of India’'?.

7. In 2002, an eleven-Judge Bench of this Court in TMA Pai Foundation v.
State of Karnataka'® heard a batch of tagged matters which included
Anjuman-e-Rahmaniya (supra). This Court formulated a question which
reflected the reference made in Anjuman-e-Rahmaniya (supra). The
question was as follows: what is the indicia for an educational institution to be

a minority education institution to which the rights in Article 30 would apply:

“3(a) What are the indicia for treating an educational
institution as a minority educational institution?
Would an institution be regarded as a minority
educational institution because it was established by
a person(s) belonging to a religious or linguistic
minority or its being administered by a person(s)
belonging to a religious or linguistic minority?”

8. Despite framing the question arising from the reference, this Court did not
answer it in TMA Pai (supra). The decision stated that a regular Bench would
adjudicate the question. However, the regular Bench disposed of the matters

before it on 11 March 2003 without answering the question.

2 AMU (Amendment) Act 1981, Section 4
13(2002) 8 SCC 481
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9. Separately, AMU proposed a policy for admission into its post-graduate
medical course by which 50% of the seats were reserved for Muslim
candidates. The proposal was accepted by the Union of India. Proceedings
were initiated under Article 226 for challenging the constitutional validity of the

reservation policy.

10. The petitioners argued that the reservation policy by which 50% of the seats
were earmarked for Muslims was unconstitutional because AMU was not a
minority educational institution in view of the judgment of this Court in Azeez
Basha (supra). They averred that the amendments to Sections 2(I) and
5(2)(c) of the AMU Act by the AMU (Amendment) Act 1981 attempted to
overrule the judgment in Azeez Basha (supra) without altering the basis of
the decision in that case. In response, AMU contended that the AMU
(Amendment) Act 1981 had the effect of changing the basis of Azeez Basha
(supra) and that AMU was a minority institution after the amendment, and

thus was entitled to reserve seats for candidates from the Muslim community.

11. A Single Judge of the Allahabad High Court in the decision in Dr. Naresh
Agarwal v. Union of India declared the reservation policy unconstitutional

on the following grounds:'

a. The basis for the decision in Azeez Basha (supra) was Sections 3, 4,
and 6. These provisions were not amended by the AMU (Amendment)
Act 1981. The deletion of the word ‘establish’ from the long title and the

preamble, and the amendment to the definition of the term ‘University’ in

142005 SCC OnLine All 1705
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Section 2(l) are not sufficient to hold that AMU is a minority institution

under Article 30;

b.  The Muslim community willingly surrendered the right to administer the

University to statutory bodies;

c. The amendment to Section 2(l) is a legislative action which encroaches
on judicial power and is akin to Parliament functioning as an appellate
court or tribunal. To prevent Section 2(l) from being struck down for
overruling Azeez Basha (supra), it is necessary to read down the term

"established" in the amended AMU Act as referring to MAO College; and

d. AMU, not being a minority institution, is not entitled to the protection of
Article 30 and shall not provide for reservation on the basis of religion as

this would amount to a violation of Article 29(2).

12. The Court declared AMU’s reservation policy unconstitutional and directed
the cancellation of the admissions made under this policy. It directed the
University to conduct a fresh entrance examination without reservation on the

basis of religion.

13. The judgement in appeal by a Division Bench of the Allahabad High Court
was reported as Aligarh Muslim University v. Malay Shukla.'® The Division
Bench affirmed the judgment of the Single Judge, with some modifications.

AN Ray, C.J. speaking for the Division Bench held that:

15 Judgment in Special Appeal No 1321 of 2005 and connected matters, High Court of Allahabad
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When the minority status is not assumed or admitted, the factor of
administration and control by non-minority groups becomes important.
The indicia for the determination of whether an educational institution is
a minority educational institution is (i) who established it; (i) who is

responsible for administration; and (iii) the purpose of the establishment;

By amending Section 2(1), Parliament attempted to overrule the decision
in Azeez Basha (supra). This amendment does not change the basis of
that decision because the incorporation of the University was not the

sole factor which influenced the decision;

Section 5(2)(c) is discriminatory. Further, it does not change the basis of

the decision in Azeez Basha (supra);

The removal of the words “establish and” from the long title and
preamble of the AMU Act is impermissible because Azeez Basha
(supra) held that incorporation and establishment are intimately
connected. Permitting the omission of the word “establish” may give rise
to doubts as to whether incorporation alone is sufficient for the surrender

of the minority character of the institution;

AMU is not merely a university but a field of legislative power in Entry 63
of List | of the Seventh Schedule to the Constitution. Section 2(I)
modified the definition of a word in an entry in the Seventh Schedule.
The definition of a word in the Constitution cannot be altered except
through a constitutional amendment. The AMU (Amendment) Act 1981
therefore suffers from lack of legislative competence; and
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PART B

f. Parliament lacks the authority to create a minority institution. Only a
minority can do so and courts may declare whether a minority has

succeeded in establishing an institution under Article 30.

Ashok Bhushan, J. concurred with AN Ray, C.J. in a separate judgment. The
learned Judge observed that the institution must have been both established
and administered by a minority to seek the protection of Article 30(1). The
1981 Amendment, in his view, has dealt with the establishment component of
the judgment but has left the administration component untouched. Further,
the learned Judge agreeing with Chief Justice Ray observed that the
requirements for a minority to establish an institution cannot be secured by
merely altering the definition of the institution and the long title and the
preamble of the Act. In view of the findings detailed above, the Court declared
that AMU was not a minority institution within the meaning of Article 30 and
struck down Sections 2(1) and 5(2)(c) as amended by the AMU (Amendment)
Act 1981. The High Court held that the removal of the words “establish and”
from the long title and preamble was invalid and restored them. It affirmed the
conclusion of the Single Judge that the reservation policy was
unconstitutional. However, it overruled the direction issued by the Single
Judge to AMU to cancel the admission of students who had already been

accommodated in the University on the basis of the reservation policy.

On 12 February 2019, while hearing the appeal against the judgment of the
Division Bench, a three-Judge Bench of this Court presided over by Chief

Justice Ranjan Gogoi noticed that the High Court relied on the decision in
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Azeez Basha (supra). It also noticed that the reference in Anjuman-e-
Rahmaniya (supra) on the correctness of Azeez Basha (supra) was yet to
be determined. The observations in Azeez Basha (supra) that the words
“establish” and “administer” in Article 30(1) must be read conjunctively were
referred to. Having noticed all of the above, the three-Judge Bench observed
that the correctness of the question arising from the decision in Azeez Basha

(supra) is unanswered:

“1. This Court in S. Azeez Basha and Anr. Vs. Union of
India, inter alia, has observed as follows:

“It is to our mind quite clear that Art. 30(1)
postulates that the religious community will
have the right to establish and administer
educational institutions of their choice
meaning thereby that where a religious
minority  established an educational
institution, it will have the right to administer
that. An argument has been raised to the
effect that even though the religious
minority may not have established the
educational institution, it will have the right
to administer it, if by some process it had
been administering the same before the
Constitution came into force. We are not
prepared to accept this argument. The
Article in our opinion clearly shows that the
minority will have the right to administer
educational institutions of their choice
provided they have established them, but
not otherwise. The Article cannot be read
to mean that even if the educational
institution has been established by
somebody else, any religious minority
would have the right to administer it
because, for some reason or other, it might
have been administering it before the
Constitution came into force. The words
“establish and administer” in the Article
must be read conjunctively and so read it
gives the right to the minority to administer
an educational institution provided it has
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been established by it. .......... We are of
the opinion that nothing in that case
justifies the contention raised on behalf of
the petitioners that the minorities would
have the right to administer an educational
institution even though the institution may
not have been established by them. The
two words in Art. 30(1) must be read
together and so read the Article gives the
right to the minority to administer
institutions  established by it. If the
educational institution has not been
established by a minority it cannot claim the
right to administer it under Art. 30(1).”

[.]

8. The said facts would show that the
correctness of the question arising from the
decision of this Court in S. Azeez Basha (supra)
has remained undetermined.

9. That apart, the decision of this Court in Prof.
Yashpal and another vs. State of Chhattisgarh
and others and the amendment of the National
Commission for Minority Educational Institutions
Act, 2004 made in the year 2010 would also
require an authoritative pronouncement on the
aforesaid question formulated, as set out above,
besides the correctness of the view
expressed in the judgment of this Court in S.
Azeez Basha (supra) which has been
extracted above.”

(emphasis supplied)
16. The three-Judge Bench then referred the matter to a seven-Judge Bench.
17. When this matter was taken up for hearing, the Union of India sought to

withdraw its appeal against the decision of the Division Bench of the

Allahabad High Court."® This Court is competent to hear the present case

16 Civil Appeal No. 2318 of 2006, Supreme Court of India
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even if the Union of India was permitted to withdraw its appeal because the

other appellants continue to press their case.

C. Submissions

18. The petitioners broadly contend that the decision in Azeez Basha (supra) is
not correct, and that AMU is a minority institution. The submissions of the
learned counsel on behalf of the petitioners and the intervenors are

summarized below.

19. Dr. Rajeev Dhawan, learned senior counsel made the following submissions:

a. The Union of India's recent attempt to withdraw its appeal against the

minority status of AMU contradicts its consistent position since 1981;

b. Azeez Basha (supra) is no longer good law because:

I It failed to recognize that the words ‘establish’ and 'administer’ are
not preconditions to define a minority but the consequential rights

that flow from such a recognition;

ii. The assumption that universities lose their minority status when
recognized by a statute conflicts with the right of minorities to

establish educational institutions;

iii. It recognized the role of the Muslim community in the establishment
of AMU but held that its origins and administration were rooted in
legislation. This interpretation could restrict the recognition of

minority institutions under Article 30;
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Its restrictive interpretation of the word 'establish’ in Article 30(1) is
contrary to the expansive view adopted by subsequent judgments;

and

This decision has been superseded by subsequent decisions like
TMA Pai (supra), which emphasized that the religious character of
an institution cannot be stripped down by government

interventions.

Upholding Azeez Basha (supra) could jeopardize the minority status of
several educational institutions, including recognized minority

institutions like St. Stephen’s College and Christian Medical College;

Minority rights were acknowledged by the State before the adoption of
the Constitution through various legislative enactments like the Indian
Councils Act of 1909, and the Government of India Acts of 1919 and
1935, which provided reservations to Muslims, Sikhs, and Christians in

the legislature;

The formation of AMU was characterized as a "movement" rather than
a "surrender" by the Mohammedan Anglo-Oriental College. Provisions
in the AMU Act, including the transfer of assets, liabilities, and special
provisions for Muslim students, underscore the continuation of minority

rights with the establishment of AMU;

Entry 63 in the Union List of the Seventh Schedule to the Constitution

deals with the competence of the Union to make laws regarding AMU
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and BHU but does not determine who established or administers the
universities. Article 30, which guarantees minority rights, cannot be
negated merely because the institution is of national importance in terms

of Entry 63;

The evolution of the AMU Act can be broken down into four phases: pre-
1951 with Muslim administration, the 1951 Amendment aligning with the
Constitution, the 1965 Amendment diluting minority status, and attempts

to restore minority status in 1972 and 1981;

While the 1951 amendment aligned the Act with the Constitution by
removing compulsory religious education, the 1965 amendment diluted
minority administration by reducing "the Court” to an advisory role,
shifting the supreme governing authority to the "Visitor" and the

President of India; and

Amendments in 1972 and 1981 aimed to restore AMU to minorities. The
1981 amendment explicitly stated that AMU was "established by the
Muslims of India" and aimed to promote Muslim educational and cultural
advancement. The 1981 amendment accommodated a democratic
setup, focusing on the institution's original purpose rather than numerical

representation.

Mr Kapil Sibal, learned senior counsel made the following submissions:
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The enactment of the Act of 1920 marked the formal recognition of the
MAO "College" as the Aligarh Muslim University, reflecting a crucial

legislative step in its evolution into a full-fledged University;

Compliance with regulatory requirements, constitutionally grounded in
Article 19(6), is crucial for university status. However, adherence to
these regulations does not diminish the right guaranteed by Article 30 to

minorities to establish institutions of their choice;

Article 30 grants religious and linguistic minorities the autonomy to
establish and administer institutions of their “choice”. Institutions
covered by Article 30 have the flexibility to choose their administrative
set-up, even if it includes individuals outside the minority community.

This choice is solely vested in the institution;

Assessing the numerical composition within the administration is
inadequate to determine its minority status. Minority institutions have the
prerogative to include non-minorities in their administration while
maintaining their minority status. St. Stephen’s College, Delhi, despite
having a Christian representation of less than 5 per cent, maintains its

classification as a minority institution;

The crucial factor for recognizing an educational institution as a Minority

educational institution lies in its genesis, focusing on three key aspects:

the purpose for which it was founded (educational advancement of

the minority community);
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the identity of the founders and major fund providers (being

substantially from the concerned minority); and

the concept's initiation by a member of the minority,

Provisions within the AMU Act focus on governance structures,
academic standards, and prevention of maladministration. These
statutory measures primarily relate to the administration of the University

and do not alter the constitutional fact of its establishment by a minority;

"Establish" under Article 30 must be interpreted to mean ‘found’. The
word does not cover the conversion process from a college to a

university through the AMU Act;

AMU was established with the objective of providing quality education
specifically to Muslims. The exclusivity of such institutions in offering
education tailored to the needs of minorities was not adequately

considered by Azeez Basha (supra);

The denial of reservation to institutions like AMU results in fewer degrees
and job opportunities, exacerbating socio-economic disparities within

minority groups;

The founders of AMU satisfactorily fulfilled the five-step criteria laid down
in TMA Pai (supra) to ascertain the right to administer. The criteria
related to admission policies, fee structures, governance, faculty

appointments and disciplinary action;
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k. The objective of establishing AMU was to obtain the status of an
independent university and not demonstrate allegiance to colonial

authorities;

l. A minority institution can accede to some regulations to maintain a
particular standard of education. With that, the institution also retains the

right to challenge any invasive restrictions imposed on it; and

m. The imperial government never interfered with the administration of the
University after it was incorporated. MAO College was also supervised
by the British government even when it was not a university. MAO
College was acknowledged as a minority institution under Azeez Basha

(supra).

21. Mr Salman Khurshid, learned senior counsel made the following submissions:

a. Adopting a 'political, moral reading' of Article 30 would facilitate a
broader interpretation of the term ‘'established'. Ronald Dworkin’s
definition of a 'political moral reading' involves invoking moral principles
about political decency and justice for interpreting constitutional

provisions'’;

b. Aligarh Tehzeeb represents a distinctive cultural ethos cultivated by the
AMU. This unique cultural identity encompasses traditions, values and

practices that have evolved within the university;

7 Reliance was placed on Ronald Dworkin, “The Moral Reading of the Constitution” (March 21, 1996).
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c. The concept of takeover in the context of educational institutions can be
categorized into non-consensual and consensual takeovers. In the case
of AMU, there was a consensual takeover, where changes and
amendments were made to its structure and character through a process

that involved the University's participation and consent; and

d. AMU was founded by members of the community. The societies formed
for this purpose had a crucial role in the establishment and evolution of
the University, contributing resources, support and a collective vision

that shaped the identity and character of AMU.

22. Mr. Shadan Farasat, learned counsel submitted that:

a. The purpose of Article 30 rests primarily on two grounds:

I The ability to retain the minority identity;

ii. The ability to fully participate in the national mainstream;

Azeez Basha (supra) adopts an approach by which the institution could
either retain the minority status or integrate into the national mainstream

and lose it;

b. The Indian secularism model allows state involvement in religious

activities without compromising their character;

c. Inadvocating for a broader interpretation of 'establish’ in Article 30, there
is a need to distinguish between 'establish' and 'incorporate' to better

preserve constitutional protection for minority educational institutions.
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The AMU Act of 1920 only “incorporated” AMU. This is fundamentally

different from the establishment of the institution;

d. Stripping away the minority character of AMU would diminish its

significant place in history since the institution has led to:

i The creation of a Muslim-educated middle class; and

ii. The education of women.

e. The validity of the 1981 amendment should not be considered in this
case. The Parliament enacted it to reinstate AMU's minority status,
which is now being contested by the current Union government.
Considering the Union's arguments requires reassessing Parliament's

reasoning behind the law.

Mr MR Shamshad, learned counsel submitted that an inclusive definition of
‘minority educational institutions’ includes universities established and

administered by minorities.

The respondents broadly submitted that Azeez Basha (supra) is good law,
and that AMU is not a minority institution. They argued that AMU was
established by Parliament. The submissions of the learned counsel on behalf

of the respondents and the intervenors are summarized below.

Mr R Venkataramani, Attorney General for India appearing for the Union of

India, made the following submissions:
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The right guaranteed by Article 30 can only be exercised if there is
legislation in place to enable the establishment and administration of
minority institutions. This legislation should empower minorities to form

institutions under constitutional provisions; and

While Article 30 guarantees minorities certain rights, they are not exempt
from other constitutional requirements, particularly regarding

reservation.

26. Mr Tushar Mehta, Solicitor General of India appearing for the Union of India,

made the following submissions:

a.

Azeez Basha (supra) correctly recognized the choices available to AMU
in 1920. It had the choice of either affiliating with another university or

surrendering its minority status to the imperial government;

Under the AMU Act, AMU voluntarily surrendered its minority institution
status to the imperial government. This is shown by the historical context
of the Aligarh Split, where the institution's leaders chose cooperation

with the British government over retaining its Muslim character;

The British government exerted control over AMU, as evidenced by
provisions in the 1920 Act. The Lord Rector had significant authority in
the administration of the institution. The Act dissolved the previous
governing body and transferred property and decision-making authority

to secular government authorities;
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The 1920 Act was a substantive statute which dealt with the specifics of
the administration of the institution. The administration of the institution

predominantly vested with the non-minority;

The British government mandated that AMU should not be a religious

institution and should be controlled by secular authorities;

Amendments in 1951 made the 1920 Act consistent with constitutional
provisions. This affirmed that AMU was established by statute, not by

the minority community;

Justice M.C. Chagla in the course of legislative debates in 1965 stated
that AMU was neither established nor administered by minorities. Azeez
Basha (supra) correctly held that AMU surrendered its minority status to

the British Government;

The validity of the 1981 amendment is questionable, as it is contrary to

previous judicial decisions;

The 1981 reference sought clarity on the definition of a minority
educational institution. The reference did not include the question of
whether AMU is a minority educational institution. Legal challenges in
2005 regarding reservations for Muslims in postgraduate programs led
to the current reference. This reference also focused on a specific legal

question without reopening factual controversies;

The term "establish” under Article 30 should be interpreted to mean

tangible and manifest establishment. The indicia to decide the minority
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character of an institution contemplated under Article 30(1) of the

Constitution, must include the following:

i. The institution/university must necessarily be established and

administered by the minority community; and

il. The institution/university should be established by the minority, for

the minority and as a minority institution.

There are concerns about the potential misuse of minority status without
a strict standard of actual establishment. The drafting history of
fundamental rights under Articles 29 and 30 consistently uses “establish”
and “administer” conjunctively and further expresses apprehensions

about an over-expansive interpretation of these Articles;

The genesis of an institution does not determine its minority status.
Legislative enactments are the final authority on the establishment, as

seen in legislations where the minority status is explicitly recognised;

The reliance on St. Stephen’s (supra) is self-defeating since this Court
applied the standard of administrative control as an indicia in that case.
The involvement of the Government in AMU's establishment, clear intent
and specific provisions indicate the national and non-minority character

of the institution;
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The Nation Commission for Minority Educational Institution Act 2004'®
and its Amendment in 2010 provide that an institution needs to be
established and administered by minorities to be a minority educational

institution. The said definition is not under challenge; and

The consequence of recognising AMU as a minority educational
institution is that seats cannot be reserved for the other categories of the
Scheduled Castes/Scheduled Tribes/Socially and Educationally

Backward Classes.

27. Mr Rakesh Dwivedi, learned senior counsel submitted that:

a.

For a community to be considered a "minority," it must fulfil three criteria:

It must be numerically lesser than the majority;

It cannot be the ruling group even if it is numerically smaller; and

The group itself should identify as a minority.

Muslims were not recognized as a minority during British rule, as Hindus
and Muslims were considered equals. Syed Ahmed Khan, the founder
of Mohammedan Anglo-Oriental College, claimed in a letter that the
Muslim community never considered itself as a minority and instead as

rulers prior to the British government;

Judgments of this Court have held that Article 30(1) applies to

institutions that were established before the commencement of the

18 “NCMEI Act”
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Constitution. However, these decisions dealt with colleges and schools
and not a University. Article 30(1) does not apply to a University that was
established before the commencement of the Constitution because a
University before the enactment of the University Grants Commission
1956 could only have been established by the Government and not a

person; and

d. Azeez Basha (supra) was a standalone and statute-specific judgment.
Overruling it would disrupt the Union's control over AMU, constituting
‘public mischief’. The precedent set by the case should only be
overturned if there is a substantial risk to public interest, which is not the

case here.

28. Mr. Neeraj Kishan Kaul, learned senior counsel submitted that:

a. The correctness or validity of Azeez Basha (supra) was not within the
purview of the reference order, which solely aimed to clarify the meaning

of "established and administered" under Article 30;

b. Parliament cannot deny a fact by creating legal fiction in a subsequent
legislation. The 1981 amendment only attempted to change who
“‘established” the University but made no change in the provision related
to the administration of the University. It attempted to rewrite history by

altering the recognition of the University's establishment;

c. AMU's inclusion as an institution of national importance under Entry 63

of the Union list gives the Union government sole authority over it.
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Altering AMU's status would require a constitutional amendment rather

than a legislative amendment; and

d. Over the past decades, there has been no demand for minority status
for AMU, as evidenced by legislative actions in 1951 and 1965. The
demand for minority rights now would conflict with existing reservation
rights for Scheduled Castes, Scheduled Tribes, and Socially and

Economically Backward Classes.

29. Mr Guru Krishnakumar, learned senior counsel made the following

submissions:

a. The "new sovereign," presumably referring to contemporary legislative
and executive authorities, holds the discretion to determine the approach
towards minority rights. This implies that decisions regarding minority
rights are subject to the interpretation and judgment of current governing

bodies;

b. H.V. Kamath in the Constituent Assembly advocated for parliamentary
legislation on universities to demonstrate their impartial and non-
communal nature. Similarly, Naziruddin Ahmed, a member of the Muslim
League in the Constituent Assembly, asserted that universities were

rightly under the Union's jurisdiction; and
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c. Afactestablished by legislation cannot override a fact recognised by the

Court.”

Mr Vijay Navare, learned senior counsel submitted that granting minority
status to AMU would undermine Parliament's authority and interfere with

powers vested under Entry 63.

Ms. Archana Pathak Dave, learned senior counsel submitted that AMU was

created 'by the Statute' (Act 21 of 1920) and not 'under the Statute’.

Mr. Nachiketa Joshi, learned counsel submitted that the Rajya Sabha debates
related to the amendments of 1981 reveal a misconception that this Court in
Azeez Basha (supra) neglected AMU's history before 1920. The amendment
failed to alter the foundational aspect of Azeez Basha (supra), which is
centred on the Muslim community's concessions to the terms of the British

Government.

Issues

The petitioner and the respondents disagree on whether this Bench must
determine if AMU is a minority educational institution. In Anjuman-e-
Rahmaniya (supra), the two-Judge Bench referred the question of the
essential ingredients of a minority education institution. This was the core
issue which was referred to the Constitution Bench. The other two questions
which were formulated, that is, the meaning of the phrase “establish” and the

impact of registration under the Societies Registration Act 1860 after the

' Reliance was placed on Indira Sawhney (l1) v. Union of India & Ors, AIR 2000 SC 498.

Page 33 of 118



34.

PART D

establishment of the institution are in essence, subsets of the core issue. The
question of the indicia for recognising an educational institution as a minority
educational institution was reflected in question 3(a) framed in TMA Pai
(supra). Thus, neither was Anjuman-e-Rahmaniya (supra) nor TMA Pai
(supra) concerned with the factual situation in Azeez Basha: that is, whether

AMU is a minority education institution.

The 2019 reference order also limits the reference to the legal aspects arising
from the decision in Azeez Basha (supra) and not the factual aspects of the
decision relating to AMU. This is clear from the passages from the 2019
reference order extracted above, particularly paragraphs 8 and 9. Paragraph
8 states that the correctness of the “question arising from” Azeez Basha
(supra) has “remained undetermined”. The paragraph indicates that the 2019
reference order must be read along with the previous references in both
Anjuman-e-Rahmaniya (supra) and TMA Pai Foundation (supra).
Paragraph 9 mentions that the correctness of the view in Azeez Basha
(supra) “which has been extracted above” requires an authoritative
pronouncement. The paragraph from Azeez Basha (supra) extracted in the
2019 reference order deals with the question of indicia to be considered a
minority educational institution. It is evident upon a reading of the reference
orders that only the question of the criteria to be fulfilled to qualify as a minority

educational institution is referred to this Bench.
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35. From the order in Anjuman-e-Rahmaniya (supra) referring the judgment in
Azeez Basha (supra) to a larger Bench, the question formulated in TMA Pai
(supra) and the 2019 Reference order, the question that must be decided by
this Bench is what are the ingredients, indicia or criteria for an educational
institution to be considered a minority educational institution under Article 30.

The following issues must be answered for this purpose:

a. Whether an educational institution must be both established and
administered by a linguistic or religious minority to secure the guarantee

under Article 30;

b.  What are the criteria to be satisfied for the ‘establishment’ of a minority
institution? Whether Article 30(1) envisages an institution which is
established by a minority with participation from members of other

communities;

c. Whether a minority educational institution which is registered as a
society under the Societies Registration Act 1860%° soon after its
establishment loses its status as a minority educational institution by

virtue of such registration; and

d. Whether the decision of this Court in Prof. Yashpal v. State of

Chhattisgarh?! and the amendment of National Commission for Minority

20 “Societies Registration Act”
21(2005) 5 SCC 420
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Educational Institutions Act 2005%? in 2010 have a bearing on the

question formulated above and if so, in what manner.

Analysis

i The preliminary objection by the Union of India

The Union of India advanced a preliminary objection to the reference. It
argued that the order dated 26 November 1981 in Anjuman-e-Rahmaniya
(supra) by which the matter was referred to a Bench of seven Judges is
“‘wholly bad in law.” It relies on the decision of a Constitution Bench in Central
Board of Dawoodi Bohra Community v. State of Maharashtra? to argue
that the two-Judge Bench of this Court in Anjuman-e-Rahmaniya (supra)
could not have referred the correctness of the decision rendered by the
Constitution Bench in Azeez Basha (supra) directly to a Bench of seven
Judges. It was suggested that the two-Judge Bench ought to have referred
the matter to a Bench of equal strength to the decision the correctness of
which is doubted, that is, a Bench of five Judges. The Union of India argued
that only a Bench of five Judges could have referred the matter to a Bench of

seven Judges.

In Central Board of Dawoodi Bohra Community (supra), a Constitution
Bench discussed the legal precepts which apply to orders of reference and

reiterated the position of law as below:?*

2 “NCMEI Act”
2 (2005) 2 SCC 673
24 Central Board of Dawoodi Bohra Community (supra) [12]
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Decisions of this Court rendered by a Bench of larger strength are

binding on Benches of a less or equal strength;

If a Bench of lower strength is doubtful about the correctness of a
judgment delivered by a Bench of larger strength, it cannot disagree or
dissent from the view taken by the larger Bench. In case of doubt, it can
invite the attention of the Chief Justice of India to its opinion and request
the Chief Justice to list the matter before a Bench, the strength of which
is greater than that which delivered the judgment which has been

doubted;

The correctness of the view taken by any Bench can only be doubted by
a Bench of equal strength. The matter will then be placed for hearing

before a Bench of greater strength;

There are two exceptions to the rules discussed above:

The discretion of the Chief Justice is not bound by the rules. As the
master of the roster, the Chief Justice may list any case before any

Bench of any strength;

Despite the rules discussed above, if a particular case has come
up for hearing before a Bench of larger strength and that Bench is
of the opinion that the judgment of the Bench of lower strength
requires reconsideration or correction, or is otherwise doubtful of

its correctness, it may dispense with the need for a reference in the
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terms described above or an order of the Chief Justice and hear

the matter for reasons given by it.

38. The position of law laid down in Central Board of Dawoodi Bohra

39.

Community (supra) is correct. Decisions of a larger Bench are binding
precedent, and judicial discipline and propriety dictate that Benches of lower
strength must adhere to such decisions. This will also avoid inconsistencies
in the development of law. Questions concerning the correctness of
judgments must ordinarily be referred only by a Bench which is equal in
strength to the Bench whose judgment is doubted. We also agree with the
two exceptions to this rule, as detailed by this Court in Central Board of
Dawoodi Bohra Community (supra). They must remain exceptions and not

transmogrify into the rule itself.

The three issues which required an authoritative pronouncement in
Anjuman-e-Rahmaniya (supra), were not directly a point of contention in
Azeez Basha (supra). However, the decision would have a bearing on them.
Doubting the correctness of the opinion in Azeez Basha (supra), without
disagreeing with it, the two-Judge Bench requested that the matter may be
placed before the Chief Justice of India for being heard by a Bench of seven
Judges. This falls within the permissible limits laid down in Central Board of
Dawoodi Bohra Community (supra) as explained in point (b) of paragraph
37. Further, the Solicitor General has also stated that he is not pressing the
Union’s preliminary objection. The order of reference dated 12 February

2019, too, noted that although a three-Judge Bench could not ordinarily refer
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a case directly to a seven-Judge Bench, it was doing so in this case because
the question was already referred to a Bench of seven Judges but was not

answered. The reference order notes:

“10. Ordinarily and in the normal course the judicial
discipline would require the Bench to seek a
reference of this matter by a Five Judges Bench.
However, having regard to the background, as
stated above, when the precise question was
already referred to a Seven Judges Bench and was,
however, not answered, we are of the view that the
present question, set out above, should be referred
to a Bench of Hon’ble Seven Judges.

11. Consequently and in the light of the above, place
these matters before the Hon’ble the Chief Justice of
India on the administrative side for appropriate
orders.”

40. This Court will hear the questions referred to a seven-Judge Bench for these

reasons.

ii. The scope of Article 30

41. The fundamental rights enshrined in the Constitution do not operate in silos.
In A.K. Gopalan v. State of Madras,? the majority judgment of this Court
held that fundamental rights operate to the mutual exclusion of one another.
In other words, each fundamental right was understood as being distinct and
unrelated to the others. This view of Part Il of the Constitution was later
rejected in Rustom Cavasjee Cooper v. Union of India,?® which held that
Part Il “weaves a pattern of guarantees on the texture of basic human rights.

The guarantees delimit the protection of those rights in their allotted fields:

25 AIR 1950 SC 27
26 (1970) 1 SCC 248
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they do not attempt to enunciate distinct rights.”?” Maneka Gandhi v. Union
of India?® affirmed that Rustom Cavasjee Cooper (supra) overruled the
majority judgment in A.K. Gopalan (supra). Thus, the scope of the right of
“‘minorities to establish and administer educational institutions” must be
identified in the background of the other cultural and religious rights

guaranteed by the Constitution.

Articles 25 to 28 are placed under the heading ‘Right to freedom of religion’.
Article 25(1) stipulates that all persons are equally entitled to freedom of
conscience, the right to freely profess, practice or propagate religion. This is
subject, however, to public order, morality, health and other provisions of Part
[l of the Constitution. Clause (2) of Article 25 provides that nothing in Clause
(1) would affect the operation of any existing law or prevent the State from
enacting a law regulating or restricting any economic, financial, political or
secular activity, which may be associated with religious practice, and
legislation providing for social welfare reform or opening Hindu religious
institutions of public character to all classes and sections of Hindus. Article 26
guarantees religious denominations or a section of them, the right to establish
and maintain institutions for religious and charitable purposes, manage their
own affairs in the matter of religion, to own and acquire movable and
immovable property, and administer such property in accordance with law.
The rights are subject to public order, morality and health. Article 27 mandates

that no one shall be compelled to pay any taxes, the proceeds of which are

27 (1970) 1 SCC 248 [52]
28 (1978) 1 SCC 248
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to be specifically appropriated in payment of expenses for the promotion and

maintenance of any particular religion or religious denomination.

Article 28, deals with the rights of individuals and secures to them vide clause
(3), the right not to take part in any religious instructions that may be imparted
in any educational institution recognised by the State or receiving aid of the
State funds. The provision stipulates that a person need not attend religious
worship conducted in such institution or any premises attached thereto unless
he wishes to do so, and if such person is a minor, upon the consent of his
guardian. Clause (1) of Article 28 restricts educational institutions wholly
maintained out